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i) 
STATEMENT OF QUESTIONS PRESENTED 


Whether appellee insurance carrier's motion for 
summary judgment in a suit for the proceeds of a life 
insurance policy by appellant beneficiary, wife of the 
deceased insured, should have been granted, where her 
complaint contained a demand for a jury trial, and there 
were in existence genuine issues as to material facts, 
namely, whether the insurance policy had lapsed, wheth- 
er appellant was insured’s agent, and whether the course 


of conduct on the part of appellee could reasonably lead 


the insured, or appellant beneficiary, to believe that any 


lapse would not be exacted; or whether a lapse, if it had 
occurred, had been waived by appellee. 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
RULE INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 
Preface 


I. There Was a Genuine Issue of Fact as to Whether 
The Insurance Policy Had Lapsed 


Il. There Was a Genuine Issue of Fact as to Whether 
A Lapse, If it Had Occurred, Had Been Waived af 
Appellee : : 


There was a Genuine Issue of Fact as to Whether 
The Course of Conduct on the Part of Appellee 
Could Reasonably Lead the Insured to Believe that 
Any Lapse Would Not be Exacted A A . 


There was a Genuine Issue of Fact as to Whether 
Appellant was Insured's Agent 


There was a Genuine Issue of Fact as to Whether 
The Course of Conduct on the Part of Appellee 
Could Reasonably Lead the Appellant Beneficiary 
Personally to Believe that oe Hapa Would Not be 
Exacted : F ‘ : 
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Gnited States Court of Sipeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,015 


PATRICIA HARL, 


Appellant 


v. 


ACACIA MUTUAL LIFE INSURANCE COMPANY, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States Dis- 
trict Court for the District of Columbia entered after the granting of 
appellee's motion for summary judgment on March 5, 1962; this appeal 
was filed March 30, 1962. | 
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This Court has jurisdiction by virtue of 28 U.S.C. Sections 1291, 
1294 and 2106 to review the judgment of the Court below. 


The complaint filed in the Court below was a debt claim for 
$14 140.00 by the appellant beneficiary, wife of deceased insured, for 
the proceeds of an insurance policy carried with appellee insurance car- 


rier. 


STATEMENT OF THE CASE 


Appellant Patricia Harl, the widow and beneficiary of Richard David 
Harl, a U. 8. Navy Bandsman who was killed in a mid-air aircraft colli- 
sion near Rio de Janeiro, Brazil, on February 25, 1960, sued appellee in- 
surance carrier for the proceeds of a life insurance policy insuring her 
said husband. 


On March 21, 1958, appellee issued the life insurance policy ground- 
ing the action (JA 10, et seq.). It is stipulated that if appellant has a right 


to any recovery, it would be in the sum of $14,140.00, with interest from 
February 25,1960 (JA 9 #14). 


In February 1958, appellant and insured had obtained a mortgage 
loan of $14,000.00 from appellee , secured on property located in Forest 
Heights, Maryland. Insured authorized an allotment from his pay of 
$136.00 per month. Of this, $127.78 was applied to the mortgage note, 
taxes, and fire insurance, and the remaining $8.22 was applied to pay the 
life insurance premium (JA 7 #2; JA 57). 


In May 1959, appellant and insured sold the mortgaged property and 
the mortgage loan was paid off in full. The full allotment, however, con- 
tinued to be received by appellee during May, June, July and August, 1959. 
Insured discontinued the allotment as of the end of July, 1959, and notice 
to that effect was received by the appellee in August 1959 (JA 7 #3). 


On May 15, June 24, July 22, and August 21, 1959, appellee remitted 
to insured at his Rockville, Maryland, address (JA 53#b; JA-7 #4) the sum 
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of $127.78, representing a return to insured of that amount which prior to 
May 15, 1959, had been applied toward the said mortgage note, etc. The 
balance of the $136.00 allotment, $8.22, was retained by appellee to pay 
the premium for subject policy (JA 7#2 , #3, #4). 


The dates upon which the various payments were received by appel- 
lee from the government until the discontinuation of the allotment at the 
end of July, 1959, indicate that said allotment payments were not received 
by appellee in advance of the premium periods (JA 54). The policy called 
for premium payments to be made in advance (JA 13). 


Also, although appellee had contacted insured on August 21 , 1959, 
at his Rockville, Maryland, address, as aforesaid, on September 9, 1959, 
appellee wrote to insured at a Florida address requesting him to make 
premium payments to it in cash (JA 27). The record is silent as to wheth- 
er this letter was ever received by the insured. 


Appellee received premium payments in the amount of $8.59 on 
October 5, 1959, $17.18 on November 21, 1959, and $8.59 on December 
14,1959 (JA 55). The premium payment due December 21, 1959, was not 
paid when due, nor during the immediately succeeding 31 days (JA 8 #6). 


"A Reminder and Late Remittance Offer" was sent the insured call- 
ing for a premium payment on or before February 5, 1960 (JA 29). In re- 
sponse to said late remittance offer, on February 5, 1960, the insured 
mailed appellee his check for $17.18, equal to two monthly payments, 
representing payment of the December 21,1959 premium, and the Janu- 
ary 21,1960 premium (JA 8 #8; JA 44; JA 47 #a). Insured left the coun- 
try the morning of February 6, 1960, and never returned (JA 42). 


Said check dated February 5, 1960, was received by appellee Mon- 
day morning, February 8, 1960, and was cashed by appellee (JA 8 #8). 


On February 12,1960, appellee wrote insured a letter enclosing an 
application for reinstatement and requesting an additional premium pay- 
ment of $8.59 if insured could not conveniently furnish appellee said 
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application prior to February 21, 1960 (JA 8 #9; JA 30). Said letter was 
received by appellant and mailed to insured within a day or so (A 44). 
Said letter was never returned to appellant by either the Post Office De- 
partment or by the Navy when it sent insured's personal effects to appel- 
lant (JA 52 #4). 


Either shortly before or shortly after said letter of February 12, 
1960, appellant received a Notice of Annual Meeting of appellee addressed 
"To Our Policyholders ," together with a proxy form; said annual meeting 
was to take place on March 15,1960 (JA 53 #d). 


February 21, 1960, was a Sunday. February 22,1960, was a Mon- 
day, Washington's Birthday, a legal holiday in the District of Columbia, 
and which day the offices of appellee were not open for business (JA 8 #10). 


On Tuesday, February 23, 1960, appellee received appellant's check 
for $8.59 in an envelope postmarked "Washington, D.C., Feb. 22,9 PM, 
1960.’ No application for reinstatement accompanied the check. This 
check was cashed by appellee (JA 8 #11; JA 33). On February 25,1960, 


the insured was killed. 


On April 15, 1960, appellant filed her action below. Appellee filed 
a Motion for Summary Judgment on October 23, 1961, which was denied 
November 17,1961 (JA 39). 


On February 1, 1962, appellee took appellant's deposition, and on 
February 5, 1962, filed another Motion for Summary Judgment, alike in 
all respects to its previous motion, except that its latter motion now ar- 
gued, utilizing said deposition, that the insured never saw appellee's said 
letter of February 12, 1960, and therefore insured could not have relied 
upon same (JA 46, 47). 


Appellee's last motion was granted and it is from the judgment en- 
tered thereon on March 5, 1962, that this appeal has been taken. 
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RULE INVOLVED 


FEDERAL RULES OF CIVIL PROCEDURE 
Rule 56. Summary Judgment 


"(b) For Defending Party. A party against whom a claim, counter- 
claim, or cross-claim is asserted or a declaratory judgment is sought 
may, at any time, move with or without supporting affidavits for a sum- 


mary judgment in his favor as to all or any part thereof. 


'") Motion and Proceedings Thereon. The motion shall be served 
at least 10 days before the time fixed for the hearing. The adverse party 
prior to the day of hearing may serve opposing affidavits. The judgment 
sought shall be rendered forthwith if the pleadings, depositions, and ad- 
missions on file, together with the affidavits, if any, show that there is 
no genuine issue as to any material fact and that the moving party is en- 
titled to a judgment as a matter of law. A summary judgment, interlocu- 
tory in character, may be rendered on the issue of liability alone although 


there is a genuine issue as to the amount of damages 


"(e) Form of Affidavits; Further Testimony. Supporting and oppos- 


ing affidavits shall be made on personal knowledge, shall set forth such 
facts as would be admissible in evidence, and shall show affirmatively 
that the affiant is competent to testify to the matters stated therein. 
Sworn or certified copies of all papers or parts thereof referred to in an 
affidavit shall be attached thereto or served therewith. The court may 
permit affidavits to be supplemented or opposed by depositions or by fur- 
ther affidavits.” 


STATEMENT OF POINTS 


1. There was a genuine issue of fact as to whether the insurance 
policy had lapsed. 
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2. There was a genuine issue of fact as to whether a lapse, if it 
had occurred, had been waived by appellee. 


3. There was a genuine issue of fact as to whether the course of 
conduct on the part of appellee could reasonably lead the insured to be~- 
lieve that any lapse would not be exacted. 


4. There was a genuine issue of fact as to whether appellant was 


insured's agent. 


5. There was a genuine issue of fact as to whether the course of 
conduct on the part of appellee could reasonably lead the appellant bene- 
ficiary personally to believe that any lapse would not be exacted. 


SUMMARY OF ARGUMENT 


I. There is a genuine issue of fact as to whether the life insurance 
policy had lapsed. The question must be considered chronologically. 
Granted, no premium payment was made when due on December 21, 1959, 
or during the thirty-one day grace period (JA 8 #6). But that is only one 
point in time in considering whether the policy lapsed. If the policy had 


lapsed at this point but was subsequently reinstated at the time of appel- 
lee's acceptance of insured's check dated February 5, 1960 (JA 8 #8) for 
overdue premiums, or on February 5, 1960, the time insured deposited 
said check in the mail (JA 44, 45, 47), or on February 23, 1960 when ap- 
pellee received and cashed another premium check (JA 8 #11), then there 


is a question of fact as to whether the policy was lapsed on February 25, 
1960, the date of insured's death. 


Therefore, if the policy had lapsed at the expiration of the grace 
period, but was later reinstated by the acts indicated, the obvious factual 
predicate to decide the question of lapse would be to determine whether 
there was a reinstatement of the policy. A reinstated policy is not a new 
policy. It is the same old policy. There is ample authority to support a 
finding of fact that the acts indicated are sufficient to reinstate a policy. 
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The motion's court had no power to decide the factual issue of reinstate- 


ment, which in turn decided the factual issue of lapse. 


Il. Inseparably interwoven with the preceding questions is the ques- 
tion of whether a lapse, if it had occurred, had been waived by appellee. 


This is a jury question. A waived lapse is no lapse. 


Did the acceptance of premium checks by appellee as stated here- 
inbefore, under all the facts or combinations of facts of this case, inter 
alia, appellee's letter dated February 12, 1960 (JA 30) and the history 
of late payments on the policy (JA 54; 55), constitute a waiver of any lapse? 


Or was there a reinstatement on February 5, 1960, with the deposit 
of the premium check in the mail that day, but a subsequent lapse when 
the premium check requested by appellee in its said letter of February 
12, 1960, did not arrive at appellee's place of business on Sunday, Febru- 
ary 21, 1960, as requested, but did in fact arrive on the very next busi- 
ness day? If there was a lapse at this time, was it waived by appellee 
cashing the premium check? Did the failure of the insured to submit the 
requested reinstatement form preclude waiver? Or was the requirement 
of the reinstatement form waived by appellee? Certainly the retention of 
the February 5, 1960, check and the tone of appellee's letter of February 


12,1962, give rise to a question of fact as to waiver? 


Ill. Whether the course of conduct on the part of appellee could 


reasonably lead the insured to believe that any lapse would not be exacted 
gives rise to another material question of fact. Was appellee estopped to 
deny any lapse? In motion's court appellee merged the concept of waiver 
and estoppel as if they were one. But strictly speaking there is a distinc - 
tion -- and in considering each a separate issue of fact arises, Essen- 
tially, waiver arises from some unilateral act of the insurance carrier, 
while estoppel involves the conduct of both the insured and the! carrier. 
The motion's judge had no power either to decide or ignore the questions 
of waiver and estoppel. Appellee could have waived any lapse, or waived 
the reinstatement form request, or have been estopped to deny any lapse. 
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IV. Closely related to the issue of estoppel is the question of fact 
as to whether appellant wife was the agent of her insured husband. Ap- 
pellee contended below that the insured could not have been misled by 
appellee's letter of February 12, 1960, because insured never saw said 
letter (JA 47 #d) and bases this conclusion solely on the hearsay testi- 
mony of appellant (JA 43). 


Whether or not the insured saw said letter gives rise to a genuine 
issue of fact, with the presumption in favor of a finding that he did, for 
appellant by affidavit in opposition to appellee's second Motion for Sum- 
mary Judgment stated she had mailed said letter and it had never been 
returned to her (JA 52 #4). It is fundamental that a letter mailed is pre- 
sumed received unless the presumption is rebutted. The motion's court 
had no power to decide this issue of fact, much less decide it contrary to 
bedrock law. . 


Furthermore, appellant by affidavit stated she was the duly author- 


ized agent of insured and empowered to act in his behalf in any and all 


matters on the various occasions that he was away from home perform- 
ing his duties as a U.S. Navy bandsman (JA 52 #2) and appellee's said 
letter of February 12, 1960, led her to believe there was no urgency or 
immediacy to the situation (JA 53 #c.). 


Therefore, the question of agency is of prime importance. If appel- 
lant was her husband's agent, then her knowledge was imputed to him. 
Also, as his agent she was lulled into a false sense of security by the 
tone of said letter, coupled with the retention of the February 5, 1960 
check by appellee, and selected a normal but not rapid mode of transmit- 
ting said letter to insured overseas by mailing same. The question of 
agency should neither have been ignored or decided by the motion's judge. 


V. Whether the course of conduct on the part of appellee could rea- 
sonably lead appellant beneficiary personally to believe that any lapse 
would not be exacted is a question of fact not only related to the agency 
question. Appellant beneficiary had an insurable interest in said policy 
and a personal right of reinstatement. In any discussion of estoppel and 
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waiver her personal rights cannot be ignored, nor can the issues of fact 
predicating those rights be decided by the motion's judge. 


ARGUMENT 
PREFACE 


6 MOORE, FEDERAL PRACTICE 156.27, at 2364, 2365 (2d ed. 1953): 


| 
"Where a timely appeal is taken from an appealable 
order granting summary judgment, the appellate court in 
reviewing must determine whether there is any genuine 
issue of material fact underlying the adjudication, and, if 
not, whether the substantive law was correctly applied. 


* * * 


"the summary judgment procedure is not designed | 
to supplant live trials, where there is a genuine issue of | 
material fact to be tried; and, for that reason and the ad- 
ditional reason that the theory underlying a motion for 
summary judgment is similar to that underlying a motion 
for directed verdict, the trial court should not act as a 
trier of the facts -- should not resolve factual inferences, 
pass upon real issues of credibility or otherwise resolve 
any genuine, material issue of fact; 


* * * 


"Under the above principles the trial court should | 
resolve all reasonable doubts touching the existence of a 
genuine issue as to a material fact against the moving 
party; and a judgment granted in violation of those princi- 
ples is subject to reversal by the appellate court..." — 
See also Id. 156.17, note 19, at 2223. 


I. THERE WAS A GENUINE ISSUE OF FACT AS TO 
WHETHER THE INSURANCE POLICY HAD LAPSED 

The factual issue of lapse of the insurance policy grounding the ap- 
pellant's action below must be considered chronologically. It was stipu- 
lated no premium payment was made when due December 21, 1959, or dur- 
ing the thirty-one day grace period (JA 8 #6). But such stipulation does net 
equate to a stipulation that the policy had in fact lapsed as of the time of 
death of the insured. : 
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If the policy had in fact lapsed at the expiration of its grace period, 
but was subsequently’ reinstated, then the lower court misapplied the sub- 
stantive law. If nothing else, there existed a genuine issue of fact as to 
the status of the policy at the time of insured's death on February 25, 
1960. Therefore, in order to decide the question of lapse we must first 


consider the question of reinstatement, another issue of material fact. 


"Reinstatement" of a life insurance policy implies placing the in- 
sured in the same condition that he sustained toward the insurer before 


the forfeiture was incurred, and it does not imply the making of a new 


contract or policy. Carter v. Provident Ins. Co., 74 App. D.C. 348, 122 


F.2d 960. Therefore, there is no question that if the policy was reinstated 
appellee's liability was fixed by the policy grounding the action (JA 10-26). 
It was stipulated that'if appellant was entitled to any recovery at all from 
appellee it would be in the sum of $14,140.00, with interest from Febru- 
ary 25,1960 (JA 9 #14). 


Appellee's main argument below was to the effect that the policy had 
lapsed when the grace period had expired after the nonpayment of the De- 
cember 21, 1959 premium, and there had been no reinstatement because 
of insured's failure to furnish an executed reinstatement application (JA 
37) enclosed with appellee's letter of February 12,1960 (JA 30). 


However, the failure of an insured to furnish such application is not 
always fatal to reinstatement, and under the circumstances of instant case 
there was a genuine issue of fact as to whether appellee had in fact waived 
such requirement by its retention of premiums received February 8, 1960, 
and February 23,1960 (JA 8 #8, #11). 


The issue of waiver of a clause of an industrial life policy requiring 
the insured to submit proof of insurability after the lapse of policy for 
nonpayment of premiums is an "issue of fact." Provident Life Ins. Co. v. 
Grant, 31 A.2d 885. See Hartford Life & Annuity Ins. Co. v. Unsell, 144 
U.S. 439,12 S. Ct. 671, 36 L.Ed. 496; National Ben. Ass'n v. Elzie, 35 
App. D.C. 294; Eureka Life Ins. Co. v. Hawkins, 39 App. D.C. 329. 
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"Estoppel or waiver may apply so as to preclude the 
company from relying on a provision that . . . insured shall 
furnish a certificate of good health as a condition of con- 
tinuing a lapsed policy in force." 45 C.J.S. 621 Sec. 674. 

Where, in consideration of a sum in gross paid to him by an insur- 
ance company, the party insured agreed to pay to the company certain 
specified monthly payments for 20 years, and secured the making of such 
payments by bond and deed of trust, and the party so insured defaulted in 
his payments and was notified by the company that the insurance on his 
life was forfeited, but that he would be reinstated in his contract if with- 
in a specified time he would pay the monthly installments in arrears and 
furnish a satisfactory certificate of health, and such installments were 
not paid within the time limited and no such certificate was furnished, 
but the insured subsequently paid and the company accepted the overdue 
installments, such acceptance constituted a waiver of the forfeiture of the 
contract of insurance, and, on the death of the insured, his beneficiary 
was entitled to a surrender of the bond and a release of the deed of trust. 
United Security Life Ins. & Trust Co. of Pa. v. Bond, 16 App. D.C. 579. 
This authority is dispositive of the instant case as the facts existed on 
February 8, 1960, when appellee received and retained the premium pay- 
ments called for by its late remittance offer (JA 29). 


An insurance company by accepting overdue premiums may waive 
its right to enforce a forfeiture of the policy for failure to pay premiums 
promptly. Jacobs v. National Life Ins. Co. of U.S., 1 MacArthur 632, 8 
D.C. 632. , 


In Eureka Life Ins. Co. v. Hawkins, 39 App. D.C. 329, an insurance 
company for seven months after a policy of life insurance had lapsed ac- 


cording to its terms, by reason of the nonpayment of premiums for more 
than four weeks, continued, with full knowledge of that fact, to send its 
collector to solicit and receive payment of premiums, which he transmit- 
ted to the company, without insisting upon a certificate of health, which it 
was entitled to demand, was estopped from claiming a forfeiture. In the 


case at bar why did appellee not return to insured the premiums received 


on February 8, 1960, when it sent the insured its letter of February 12, 
1960, enclosing the reinstatement application? Why did appellee not in- 
sist upon the executed reinstatement form before accepting the payment 
received February 23,1960? The friendly P.S. on appellee's letter of 
February 12, 1960, belies execution of the reinstatement application as 
a condition precedent to reinstatement. 

"P.S.: If it is not CONVENIENT for you to furnish us with 

the above item in time to reach the Home Office prior to 

February 21, 1960, please also send us an additional de- 

posit of $8.59 to cover the monthly premium due on that 

date’ (JA 30, emphasis supplied). 

It is also interesting to note that the insured was never assessed 
interest on either the premium payments received by appellee on Febru- 
ary 8,1S60, or in the premium payment requested by appellee's letter of 
February 12, 1960, notwithstanding the provisions of appellee's "Remind- 
er and Late Remittance Offer": 

"This premium was not paid in the grace period. However, 

you may still pay your premium WITHOUT INTEREST or 

application for reinstatement .. ."" (JA 29, emphasis sup- 

plied). 

Why did the appellee not assess interest? Appellant had a right to have 
a jury weigh this fact along with the others. 


One reason appellee may have had for not assessing interest and 
not returning premiums may have been that the deposit in the mail by in- 
sured of his check dated February 5, 1960, on February 5, 1960, was 
actual compliance with appellee's late remittance offer and constituted 
reinstatement of his policy (JA 44, 45, 47). 

‘Where insurer or its authorized agent so requests 
or directs, the deposit of the premium in the mail is suf- 

ficient payment to reinstate the policy.” 45 C.J.S. 217 


Sec. 484. See. also Reed v. Vermont Accident Ins. Co., 9 
A.2d 111, 110 Vt. 501; and 50 ALR 2d 633. 
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"Where a premium is to be paid on a certain day, | 

but no particular hour is specified for the payment 

thereof, insured has the whole of such day and until 

midnight thereof in which to pay such premium without 

being in default." 45 C.J.S. 194 Sec. 473 (5). 

February 5, 1960, the date called for by appellee's late remittance 
offer (JA 29), was a Friday. Appellee received the payment called for 
by its said offer on Monday, February 8,1960 (JA 8 #7, #8). Certainly 
appellee would not have processed insured's payment before Monday , 
February 8th, if payment had been deposited in appellee's door after work- 
ing hours Friday, February 5th, but before midnight’ (JA 54, 55) 


Substantial compliance with conditions requiring the payment of 
overdue premiums may be sufficient. Mutual Life Ins. Co. v. Morris, 
83 S.W. 2d 842,191 Ark. 88; Morlier v. Atlas Life Ins. Co., App., 77 So. 
2d 191. 


Was not the question of whether the insured had complied with ap- 


pellee's late remittance offer one of fact for the jury ? Could the appellee 
unilaterally decide there was no acceptance, retain the premiums remit- 
ted, request an additional premium, retain that also, and after the death 
of insured attempt to refund said premiums (JA 9 #13; JA 31)? If no 
policy was in force after the expiration of the grace period, what right 
had appellee to retain the premiums? Ours is nota situation where one 
department of a large organization does not know what another depart- 
ment is doing. The record is clear that the cashing of insured's Febru- 
ary 5, 1960 check by appellee, the request for the February 21, 1960 pay- 
ment, the cashing of that check, were all deliberative acts of appellee and 
not the result of interdepartmental inadvertence. 


Was there an issue of fact below? Did the court below decide an 
issue of fact? If there was no genuine issue as to a material fact, did 
the court erroneously apply the substantive law? An affirmative answer 
to any one of these questions requires reversal. Affirmative answers to 


all of these queries seem inescapable. 
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ll. THERE WAS A GENUINE ISSUE OF FACT AS TO 
WHETHER A LAPSE, IF IT HAD OCCURRED, 
HAD BEEN WAIVED BY APPELLEE 


It is obvious that a consideration of the preceding questions of lapse 
and reinstatement is inseparably interwoven with the question of whether 
a lapse, if it had occurred, had been waived by appellee. 


However, it should be noted that the question of waiver is not reached, 
if this Honorable Court concludes as a matter of law that the deposit in the 
mail on February 5, 1960, by the insured of his check dated February 5, 
1960, in response to appellee's late remittance offer, was an acceptance 
thereof reinstating the policy. In this event it is respectfully submitted 
that this Honorable Court may not only reverse the court below but direct 
the entry of judgment in favor of appellant in the amount as stipulated 
(JA 9 #14). 6 MOORE, FEDERAL PRACTICE 1 56.27(2), at 2367 (2d ed. 
1953). 


Returning to the question of waiver, 45 C.J.S. 508, 509 Sec. 637 is 


directly in point: 


"By accepting and retaining an overdue premium, insurer 
may waive requirements for reinstatement, such as a re- 
quirement that an application for reinstatement shall be 
made, or a requirement that evidence of insurability or 
of good health shall be furnished. However, there is no 
waiver if, at the time of the retention of the premium, it 
appears that the insurer still intended to require perform- 
ance of other conditions, although insurer may be estopped 
if it retains premium under such circumstances that it 
may be reasonably said that insured was deceived to his 


injury by such retention. Insurer may also be ae by 
sending notice of a subsequently accruing premium" (em- 
phasis Supplied). 


In its letter of February 12, 1960, appellee requested a February 
21,1960 premium payment. 


In addition to that fact should not a jury have been permitted to con- 
sider the history of late payments accepted by appellee (JA 54, 55)? From 
the payment due April 21, 1958 on forward there is a history of acceptance 
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of late payments. Payments due August 21, 1959 and September 21, 1959 
were accepted after the expiration of the grace period (A 13, 55). Is 
this when the policy lapsed? If no lapse was exacted on the occasion of 
these late payments, what makes so different the retention of the Febru- 
ary 5, 1960 payment and the February 21,1960 payment? The death of 


the insured, obviously. 


Was the policy reinstated on February 5, 1960, but lapsed because 
the payment due February 21, 1960 was not received until February 23, 
1960? February 21st was a Sunday and February 22nd was a legal holi- 
day (JA 8 #10). In Friedman v. Group Hospitalization, 95 U.S. App. D.C. 
147, 220 F.2d 827, where a check for a May premium on a family partici- 
pant policy, which contained a grace period af one calendar month, was 
mailed on May 29, but was not received by insured until June 1, because 
May 30 was a holiday and May 31 a Sunday, the payment of the premium 
was valid, and the insurer was liable for professional services of physi- 


cians and surgeons attending the plaintiff, who became disabled for 102 


days commencing June 5. 


However, the issue of the February 21st payment is not material, 
if the policy was reinstated on February 5th, for the insured died Febru- 
ary 25th, well within the grace period. 


In an action to recover the proceeds of a life policy, although evi- 
dence indicated that the premium for the month before insured's death 
was not paid within the 30 days grace period provided in the policy, evi- 
dence relating to failure to return such premium payment, or to give 
notice that the policy had lapsed, several other waivers of tardy payments, 
and late billings from insurer to insured under a group policy was suffi- 
cient to send the question of waiver by the insurer of lapse of policy for 
late premium payment to the jury. Security National Life Insurance Co. 
v. Washington, 113 A.2d 749, 226 F.2d 251. | 

''t The essence of waiver of lapse for nonpayment) 


of premium is a course of conduct on the part of the in-: 
surer which reasonably leads the insured to believe that 
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"the lapse will not be exacted.' Lamar v. Aetna Life Ins. 
Co., 10 Cir., 85 F2d 141, 143, citing Globe Mutual Life 
Ins. Co. v. Wolff, 95 U.S. 326, 24 L. Ed. 387. IT WAS 
FOR THE JURY to say whether a lapse, if it had occurred, 
had been waived by the insurance company." Id. (Em- 
phasis supplied). 


Il. THERE WAS A GENUINE ISSUE OF FACT AS TO WHETHER 
THE COURSE OF CONDUCT ON THE PART OF APPELLEE 
COULD REASONABLY LEAD THE INSURED TO BELIEVE 
THAT ANY LAPSE WOULD NOT BE EXACTED 


Was appellee estopped to deny any lapse? The doctrines of estoppel 
and waiver are often confused. In Security National Life Ins. Co. v. Wash- 


ington, supra, the concepts seem merged. In the court below appellee also 
merged them, but there is a distinction, and appellant was entitled to have 
the questions of estoppel and waiver separately considered by a jury. 


"Technically and strictly speaking, a distinction 
exists between 'the terms 'waiver' and 'estoppel' in the 
law of insurance, and they are not interchangeable. A 
waiver is the voluntary or intentional abandonment or 
relinquishment of a known right, an election not to take 
advantage of a technical defense in the nature of a for- 
feiture, whereas the essential elements of estoppel in- 
clude the ignorance of the party who invokes the estop- 
pel, misleading representations or conduct on the part 
of the company, and an innocent and deleterious change 
of position in reliance on such representations or con- 
duct. Waiver of a ground for forfeiture of an insurance 
policy is essentially unilateral in its character and re- 
sults from some act or conduct of the company, no act 
of insured being necessary, whereas estoppel involves 
the acts and conduct of both parties. Waiver involves 
intent or consent, express or implied, on the part of 
the company, whereas an estoppel may arise where there 
is no intent to mislead. It is generally considered that 
a waiver need not be based on an estoppel, and may be 
created by acts, conduct, or declarations insufficient to 
create a technical estoppel; it may arise without insurer 
doing anything to mislead insured to his disadvantage, 
prejudice, or injury.” 45 C.J.S. 612 Sec. 673. 
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At this point it would serve no useful purpose to re-examine the 
facts previously explored in our consideration of lapse, reinstatement 
and waiver. Certainly these facts are material in determining the af- 
fect of appellee's conduct upon insured and appellant beneficiary. In 
passing, however, the effect of appellee's letter of February 12, 1960, 
in the light of appellant's affidavit should be considered (JA 52). Ap- 
pellant and insured had always believed premium payments were pay- 
able in advance, as the policy stated. Appellee had in point of fact been 
crediting payments retroactively (JA 54). On August 21, 1959, appellee 
sent the insured the sum of $127.78 (JA 7 #4). At the time of receipt of 
this sum by insured would it be unreasonable for him and his appellant 
wife to believe that the premium payment due August 21, 1959, had been 
paid in advance by government allotment? In point of fact it had not GA 
54). 


In the court below appellee argued that appellee's letter of Septem- 


ber 9, 1959, should have rectified any misapprehension (A 27). It hard- 
ly seems likely. It certainly was not designed to hasten clarification. 
The said letter was addressed to the insured at a Florida address, al- 
though appellee knew insured's proper address was in nearby Maryland, 
to which address appellee had been remitting $127.78 monthly for some 
time (JA 7 #4; JA 53 #b). There is nothing in the record to indicate in- 
sured ever received this letter. Appellant and her husband believed ap- 
pellee had failed to properly credit premium payments and that appellee 
was in error, but that the error would eventually straighten itself out 


(JA 53 #e). | 


Was this not an additional circumstance for a jury to weigh in con- 
sidering the question of estoppel ? 


Was it a fact of no consequence that either shortly before or shortly 
after appellee's letter of February 12, 1960, appellant received a Notice 
of Annual Meeting of appellee organization addressed "To Our Policy- 
holders," together with a proxy form; said annual meeting was to take 
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place March 15,1960 WA 53 #d) ? Ananalogous situation arose in Webster 
v. New England Mutual Life Ins. Co., 21 D.C. 277, where a Massachusetts 


insurance company, after the passage of the act providing for the forfeiture 
of a policy on which two annual premiums have been paid, sent to a policy 
holder, whose policy was carried prior thereto, a circular statement that 
"every policy on which two or more premiums have been paid has a cash 
value payable when application is made therefor, provided a legal dis- 
charge can be given." There the company was estopped to assert that the 
circular did not apply to policies heretofore issued, especially where the 
policy holder, in reliance thereon, had notified the com pany of his with- 


drawal, and ceased to pay his assessments. 


Under the circumstances of the case at bar did not appellant rely 
on the apparent existence of coverage to the extent of not utilizing a mode 
of communication with her husband more rapid than ordinary mail? Is 
this not a question of fact for the jury? 


IV. THERE WAS A GENUINE ISSUE OF FACT AS TO 
WHETHER APPELLANT WAS INSURED'S AGENT 


In the court below appellee in effect took the position that it was not 
the affect of the circumstances herein upon appellant that was material 
but only their affect upon insured. 


Appellee's first Motion for Summary Judgment was denied (JA 39). 
Subsequently it filed'an almost identical motion which was granted, and 
from which this appeal is taken (JA 46). The only matter of record re- 
lied on by appellee at the hearing of its latter motion which was not in 
existence at the hearing of its first motion was the deposition of appel- 
lant (JA 40). 


Appellee contended that insured could not have relied on its letter 
of February 12, 1960 because insured never saw same. (This of course 
evades a discussion of "waiver" as distinguished from "estoppel ," dis- 
cussed previously herein). As support of this contention appellee offered 
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appellant's testimony that she had mailed her husband said letter a day 
or so after she received it (JA 44), that she had received no communica- 
tion regarding same from her husband, and appellant's further statement 
that as of the time of his death her husband was receiving mail that had 
been sent approximately the 10th of February (JA 43). 


It is bedrock law that a letter proved mailed is presumed received 
unless that presumption is rebutted. Appellee attempted to rebut this 
presumption with testimony of appellant concerning a matter ue the re- 
ceipt by insured of said letter of February 12,1960 -- of which she had 
no personal knowledge. Her testimony concerning what insured was re- 
ceiving and not receiving would not have been admissible in trial, and 
Rule 56(e), Federal Rules of Civil Procedure, precludes such testimony 
from consideration by the trial court in a hearing on a motion for sum- 


mary judgment. 


In her affidavit appellant stated she had mailed insured said letter 
and that it had never been returned to her by either the Post Office De- 
partment or by the Navy when it sent her husband's personal effects (JA 
52 #4). At the very least does not this raise an issue of fact? 


Furthermore, appellant in her affidavit stated that she was her 
husband's agent , empowered to act in his behalf in any and all matters 
on the various occasions that he was away from home performing his 
duties as a U. S. Navy bandsman (JA 52 #2) and appellee's said letter 
of February 12, 1960 led her to believe there was no urgency or immed- 


iacy to the situation, and consequently she transmitted said letter by 
ordinary mail (JA 53 #c). | 


Therefore, the factual question of agency is of prime importance. 
If appellant was her husband's agent, then her knowledge was imputed to 
him. This is a factual situation converse to Prudential Ins. Co. of Amer- 
ica v. Saxe, 77 U. S. App. D.C. 144, 134 F.2d 16, certiorari denied 63 S.Ct. 
1033, 319 U.S. 745, 87 L.Ed. 1701, where the insured's wife informed the 
insurer's representative of hospitalization of insured not disclosed in his 
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application for a life policy. In determining the question of waiver by in- 
surer, the representative's knowledge was considered "notice" to the in- 
surer, regardless of the provision of the policy that the representative 
had no power to bind the insurer by accepting any information. There the 
representative had informed the wife that the policy was not affected and 
that she should continue premium payments; and it was held her disclo- 


sure was adequate to form a basis for waiver. 


The life policy provision that no agent should have power to bind the 
insurer by receiving any representation or information was ineffective -- 
the provision prohibiting the insurer's agent from waiving any forfeiture 
could be waived. 


Although in instant case the roles of the parties are reversed, the 
principle remains the same. Reliance by appellant upon conduct of appel- 
lee is reliance by insured. 

"The question of agency for insured must be determined 
from all the facts and circumstances of the case, to- 


gether with the conduct of the parties and the communi- 
cations between them..." 44 C.J.S. 857 Sec. 167. 


THERE WAS A GENUINE ISSUE OF FACT AS TO 
WHETHER THE COURSE OF CONDUCT ON THE 
PART OF APPELLEE COULD REASONABLY LEAD 
THE APPELLANT BENEFICIARY PERSONALLY TO 
BELIEVE THAT ANY LAPSE WOULD NOT BE EXACTED 


Not only related to the agency question is the affect of appellee's 
conduct upon appellant. As wife and beneficiary of insured appellant had 
rights personal to herself: she had an insurable interest in said policy 
and a right of reinstatement. 


"Both husband and wife have an insurable interest in the life of the 
other .. ."" 44 C.J.S. 908 Sec. 205. Appellant acquired full rights under 


the policy, including the right of reinstatement. Carter v. Provident Ins. 


Co., supra. 


| 
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Therefore, for the sake of argument only, ignore the issue of waiver, 
and accept as valid the argument below of appellee that insured could not 
have relied on its letter of February 12, 1960, because he did not see 
same. Does this not completely ignore the factual issue of whether ap- 
pellant, with essentially the same rights as insured, was personally led 


to believe that any lapse would not be exacted? 


By affidavit appellant stated she and her husband were led by appel- 
lee to believe that any lapse would not be exacted, or had been waived; and 
she sets forth her reasons for this state of mind (JA 52 #5). Must not 
appellant's entire preceding argument before this Honorable Court now 
be considered in relation to appellant personally ? 


CONCLUSION 


For the reasons aforesaid it is respectfully requested that the judg- 
ment entered in this cause on March 5, 1962 be reversed, and that judgment 
be entered in favor of appellant in the amount as stipulated. 


Respectfully submitted, 


LEON SHAMPAIN 


1010 Vermont Avenue, N. W. 
Washington 5,D.C. 


Attorney for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed April 15, 1960] 


PATRICIA HARL 
800 4th Street, Southwest 
Washington 24, D. C. 


vs. 


ACACIA MUTUAL LIFE INSURANCE 


COMPANY 


a corporation 
51 Louisiana Avenue, Northwest 
Washington, D. C. 


1960 


April 15 
April 15 


May 9 


May 9 

June 10 
June 21 
Oct. 20 
Nov. 23 


1961 
Feb. 2 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Plaintiff, 


Civil Action No. 1160-60 


ee NS Sw we wa ewes ee wa 


Defendant. 
DOCKET ENTRIES 


Deposit for cost by 
Complaint, appearance & demand for jury trial _ filed 


Summons, copies (1) and copies(1) of Complaint issued 
ser. 4/18/60 


Answer of deft to complaint; c/m 5/6/60; Appearance of 
Whiteford, Hart, Carmody & Wilson’ filed 


Calendared (N) 

Interrogatory by pltff to deft; c/m 6/7/60 filed 

Answers of deft to interrogatories; c/m 6/21/60 i filed 

Called Pretrial Examiner 

Notice of deft to take deposition of pltff & Sec. of Navy; 
c/m 11/22/60 filed 


Motion of pltf to place cause on ready calendar; c/m 
1/31/61; P&A; MC 2/2/61 filed 


Oct. 30 


Nov. 7 


Nov. 17 


Nov. 29 


Dec. 4 


Dec. 7 


Opposition of deft to motion of pltf to place on ready 
calendar; c/m 2/6/61 filed 


Order dismissing pltf's motion to place case on ready 


calendar. (N) Youngdahl, J. 
First notice under Rule 13 
Stipulation of facts and exhibits A, B, C, D, E & F filed 


Motion of deft for summary judgment; Affidavit; Exhibit; 
Statement of facts; P&A; c/m 10/20/61; 
MC 10/23/61 filed 


Consent order suspending provisions of Rule 13 until 30 
days after disposition of pending motion 
for summary judgment filed by deft. (N) 
McGarraghy, J. 


Opposition of pltff to motion for summary judgment; P&A; 
Statement; c/m 10/28/61. filed 


Motion of deft for summary judgment argued and submitted. 
(Reported by Ida Z. Watson) McGarraghy, J. 


Order denying deft's motion for summary judgment. (N) 
McGarraghy, J. 


Notice of deft to take deposition of pltff; c/m 11/28/61. filed 


Motion of plitff to quash notice of deposition; P&A; c/m 
12/2/61; MC 12/4/61 filed 
Opposition of deft to pltff's motion to quash; c/m 12/6/61. 
filed 
Motion of deft for security for costs; P&A; c/m 12/6/61; 
MC 12/7/61. filed 


Certificate of notary, 12/11/61. filed 


Order denying motion to quash notice of deposition; directing 
pltff appear for taking of oral deposition. 
(N) McGarraghy, J. 
Order for security for costs, $50.00 cash or $100.00 bond 
within 30 days. (N) McGarraghy, J. 


Undertaking of pltff for security for costs in sum of $100. 00 
with Glens Falls Insurance Co. approved 
and filed 


Motion of deft for summary judgment; Statement; P&A; 
c/m 2/5/62; MC 2/5/62. filed 


a 


Interrogatories by pltff to deft; c/m 2/3/62 filed 


Opposition of pltff to deft's motion for summary judgment; 
P&A; Statement; Affidavit; c/m 2/12/62. filed 


Deposition of Patricia Farley Harl 2/1/62 ($17.50 paid by 
deft) filed 


Answers of Edward Dukey to interrogatories; c/m 2/21/62; 
Exhibits (2) - filed 


Order granting motion of defendant for summary judgment; 
judgment for defendant vs. plaintiff, 
(N) Curran, J. 


Notice of appeal by plaintiff from order 3/5/62. Copy to 
Jo V. Morgan. Deposit $5.00 by L. Shampain. 
filed 


Cost bond on appeal by plaintiff in sum of $250.00 with Hartford 
Accident and Indemnity Company approved 
& filed 


Record on Appeal delivered to United States Court of 
Appeals, Deposit by Leon Shampain $1.40. 


Receipt from United States Court of Appeals for original 
papers. filed 


[ Filed April 15, 1960] 
COMPLAINT 
(Debt) 


1. This Court has jurisdiction in that the amount in controversy 
exceeds Three Thousand Dollars ($3,000.00), exclusive of interest and 


costs. 

2. Plaintiff sues defendant for $14, 140.00, being the amount 
due and owing plaintiff by defendant under its policy of insurance 
numbered 948765, which policy provides for payment of this sum to 
plaintiff as beneficiary upon the death of her spouse, the insured named 
therein, to-wit, Richard David Harl., who did in fact die on February 25, 


1960, in an air disaster in South America while on duty as a U.S. Navy 
bandsman during the visit at that time of President Eisenhower. 

3. Demand by plaintiff for payment of the said amount due her from 
defendant has been made without success. 

WHEREFORE, plaintiff demands judgment against defendant in the 
amount of Fourteen Thousand One Hundred and Forty ($14, 140. 00) 
Dollars, with interest thereon from February 25, 1960. 


LEON SHAMPAIN and 
VANCE V. VAUGHAN 
Attorneys for Plaintiff 

917 15th Street, Northwest 
Washington 5, D. C. 

ME 8-4768 


By /s/ Leon Shampain 

JURY DEMAND 
Plaintiff demands trial by jury. 
/s/ Leon Shampain 


[ Filed May 9, 1960] 
ANSWER TO COMPLAINT 


First Defense 


The complaint fails to state a claim upon which relief may be granted. 
Second Defense 


1. Defendant is not required to answer the averments of paragraph 
1 of the complaint. 

2. Admitting that it had issued to Richard David Harl during his 
lifetime a certain policy of insurance numbered 948765, in which the 
plaintiff, the widow of the said Richard David Harl, was named as bene- 
ficiary, and admitting further upon information and belief that the said 
Richard David Harl died on February 25, 1960 in an air disaster in 
South America while on duty as a U. S. Navy bandsman, defendant avers 
that at the time of the death of the said Richard David Harl, and for some 
time prior thereto, said policy had lapsed because of the failure-to pay 


5 


premiums in accordance with the terms and provisions thereof, and 
defendant denies, therefore, that the sum of $14,140, or any part 
thereof, or any sum whatsoever, is due and owing to the plaintiff by the 
defendant under said policy. 

3. Defendant admits that plaintiff has made demand upon it for 
payment of the aforesaid sum and that defendant has declined to pay the 
same for the reasons hereinbefore given; but defendant denies that 
said sum or any part thereof is due the plaintiff from the defendant. 

WHEREFORE, having fully answered the complaint, defendant 
prays that it may be dismissed. 


WHITEFORD, HART, 
CARMODY & WILSON 


By /s/ John J. Wilson 
By /s/ Jo V. Morgan, Jr. 


Address: 815 - 15th Street, N. W. 
Washington 5, D.C. 


Attorneys for Defendant 
(Certificate of Service) 


[ Filed June 10, 1960] 
INTERROGATORY TO DEFENDANT 
To: Acacia Mutual Life Insurance Company 

c/o Whiteford, Hart, Carmody & Wilson 

815 15th Street, Northwest 

Washington, D. C. 

The following interrogatory is submitted to you under the provisions 
of Rule 33, Federal Rules of Civil Procedure. You are required to 
answer it fully, in writing, under oath, within 15 days and to serve a 
copy of your answer on Leon Shampain, Attorney for Plaintiff, at his 
office address, 917 15th Street, N.W., Washington, D.C. 

(Directing your attention to Special Privileges--Participation in 
Surplus clause of subject policy) State | 


a) Amount of dividends and interest accumulated to the credit of 
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subject policy as of December 21, 1959. 
b) Amount of dividends and interest accumulated to the credit 
of subject policy as of February 25, 1960. 
/s/ Leon Shampain 


Attorney for Plaintiff 
917 15th St., N.W. 
Washington, D. C. 
ME 8-4768 


(Certificate of Service) 


[ Filed June 21, 1960] 
ANSWERS TO INTERROGATORY 


The defendant makes the following answers to the following 
interrogatory served by mail June 7, 1960: 
Interrogatory 


(Directing your attention to Special Privileges-- 
Participation in Surplus clause of subject policy) State 

(a) Amount of dividends and interest accumulated to the credit 
of subject policy as of December 21, 1959. 

(b) Amount of dividends and interest accumulated to the credit 
of subject policy as of February 25, 1960. 

The answer is "None" to both (a) and (b). 


DISTRICT OF COLUMBIA, SS: 

I, William Simpson, Second Vice President and Associate Actuary 
of Acacia Mutual Life Insurance Company, defendant herein, do 
solemnly swear that I have read the foregoing answers to the interroga- 
tory propounded by the plaintiff, and I verily believe such answers to 
be true. 

/s/ William Simpson 

Subscribed and sworn to before me this 20th day of June, 1960. 

Commission expires 1/31/65. /s/ John H. Rick, Notary Public, D.C. 


WHITEFORD, HART, CARMODY & WILSON 
By /s/ John J. Wilson 
Attorneys for defendant 


(Certificate of Service) 


[ Filed October 18, 1961] | 
STIPULATION OF FACTS | 


The parties mutually agree and stipulate that the following facts 
are true and may be used by either plaintiff or defendant, ae to 
objection for materiality and relevancy: 

1. Plaintiff Patricia Harl is the widow of Richard David Harl, 
hereinafter referred to as decedent, who was killed in a mid-air 
aircraft collision near Rio de Janeiro, Brazil on February 25, 1960. 

2. In February, 1958 plaintiff and decedent obtained a mortgage 
loan of $14, 000.00 from defendant Acacia Mutual Life Insurance 
Company secured on property located in Forest Heights, Maryland. 
Monthly payments on the mortgage were to be $125.50, and in connec- 
tion with, or shortly after this transaction, on March 21, 1958, 
defendant issued its Policy No. 948765 to decedent, being a $2500 
Insurance on the Life Paid-Up at Age 90 plan, with a mortgage re- 
tirement agreement which provided decreasing term insurance pro- 
tection over a 20-year period. A true copy of the policy is attached 
hereto as Exhibit A and initialed by counsel. The initial mortgage 
retirement coverage was $12,000.00. At the end of the first policy 
year, this portion of the policy was reduced to $11, 640. 00. Decedent, 
who was through the date of his death a U.S. Navy Bandsman, authorized 
an allotment from his pay in the sum of $136.00 per month. Of this 
$127.78 was applied towards the mortgage note, taxes and fire’ in- 
surance, and the remaining $8. 22 to pay the life insurance premium. 

3. In May 1959, plaintiff and decedent sold the mortgaged 
property, and the mortgage loan was paid off in full. The full allot- 
ment, however, continued to be received by defendant during the months 
of May, June, July and August, 1959. Decedent discontinued the 
allotment as of the end of July, 1959, and notice to that effect from the 
U. S. Navy was received by defendant in August 1959. 

4. On May 15, June 24, July 22 and August 21, 1959 defendant 
sent decedent at his request, made May 15, 1959, the sum of $127 78 
on each such date. After the last such sum was refunded to decedent, 
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premiums had been paid on the policy to August 21, 1959. 

5. Defendant on September 9, 1959 wrote decedent requesting 
him to make his premium payments to it in cash, a copy of which letter 
is attached as Exhibit B and initialed by counsel. Payments due 
August 21, September 21, October 21 and November 21, 1959 were paid 
directly in cash at the rate of $8.59 each. 

6. The premium payment due December 21, 1959 was not paid 
when due, and was not paid within nance period provided in the 
policy. 

7%. Defendant sent decedent a late remittance offer, a copy of 
which is attached as Exhibit C and initialed by counsel. No payment 
was received by defendant on or before Friday, February 5, 1960. 

8. Monday morning, February 8, 1960, defendant received in 
the mail, in an envelope postmarked "Washington, D. C., 12°M Feb. 6, 
1960", a copy of which envelope is attached as Exhibit F and initialed 
by counsel, a check dated February 5, 1960 in the sum of $17.18, 
equal to two monthly premiums, representing payment of the December 
21, 1959 premium, and the January 21, 1960 premium. This check was 
cashed by defendant. 

9. Defendant on February 12, 1960 wrote decedent, a copy of 
which letter is attached hereto as Exhibit D and initialed by counsel. 

An application for reinstatement was enclosed. 

10. February 21, 1960 was a Sunday. February 22, 1960 was a 
Monday, Washington's Birthday, a legal holiday in the District of 
Columbia, and which date the offices of defendant were not open for 
business. 

11. Defendant received one additional monthly payment of $8.59 
on Tuesday, February 23, 1960. This payment had been sent in by 


plaintiff, and was received in an envelope postmarked "Washington, 
D. C. Feb. 22, 9 PM, 1960", attached as Exhibit G. This check was 
cashed by defendant. No application for reinstatement accompanied 
this check. 

12. At no time did the policy have any cash value or dividend 
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accumulation to keep the policy automatically in force. 

13. Defendant on March 1, 1960 mailed plaintiff a letter, a true 
copy of which is attached as Exhibit E and initialed by counsel, and 
enclosed a check for $27.77 to the order of plaintiff. This check has 
been retained by plaintiff, but has not been cashed. 

14. If plaintiff has a right to any recovery at all from defendant, 
it would be in the sum of $14,140.00, with interest from February 25, 
1960. 


15. Defendant stipulates to produce at trial, or on motions, 
the originals of Exhibits Lettered B, C, F, andG | 
Agreed, this 17th day of October, 1961. | 
/s/ Leon Shampain | 
Attorney for Plaintiff 
/s/ Jo V. Morgan, Ir. 
Attorney for Defendant 


ACACIA MUTUAL 


LIFE INSURANCE COMPANY 


WASHINGTON, D.C. 
\2 $ 


The face amount of this policy, upon 


the application therefor and the payment of 
date of this policy nearest insured’s 


th of the insured. 


version date or within thirty one days thereafter to a 
ywment policy in accordance with the provision of this 


The face amount is TWO THOUSAND FIVE HUNDRED......-..+00+++0 Dollars 
The insured is RICHARD DAVID HARL 


The beneficiary is PATRICIA HARL, HIS WIFE, IF LIVING, OTHERWISE 
TO MARIE HARL, HIS DAUGHTER, IF LIVING, OTHERWISE TO BEN HUR 
FARL, HIS FATHER. 


The conversion date is MARCH 21, 1982. 
The first premium is due MARCH 21, 1958 
The premium rates for all benefits herein are 


Annual Semi-annual Quarter-annual Monthly 


$95.30 $8. 44 $2h. 75 $8.59 
MONTHLY ALLOTMENT PREMIUM (SUBJECT TO ALIOTMENT PREMIUM ENDCRSEMENT)IS $8. 22 


Tms Poticr is issued subject to the provisions stated on the subsequent pages hereof, all of 
which are a part of this policy. 


FR_WITNESS WHEREOF Acacta Murvat Lire Insurance Company has caused this policy to 
be signed on the date of issue which is MARCH 21, 1958 


We cache 


President 


THE ESTATE BUILDER 
LIFE POLICY, PAYABLE AT DEATH, 
WITH OPTION TO CONVERT TO LIMITED 
PAYMENT LIFE POLICY OR ENDOWMENT 
POLICY AT CONVERSION DATE. 


~~ 


ENDORSEMENTS 


(To be made by the Company only) 
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Settlement Options 
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Settlement Options (continued) 


General Conditions Annual, semi-annual, and quarter-an- 

nual installments may be obtained by 
multiplying the monthly installments in the above tables by 11.87, 
id nd edd aerpecevely In using aie for Options E and F, 
the a is to on the payee’s birthday nearest 
the due date of the Gest jastallmens, The fest installment under 
Options C, D, E or F shall be payable, and interest under Options 
A or B shall commence to accrue, on the date the amount to be 


retained under such option is due. 


‘The interest rate for the Settlement Options is 234 per cent per 
annum. All Options are participating and any dividends declared 


by the Board of Directors shall be paid to the payee, or, if interest 
is being compounded, added to the fund. : 

The Company reserves the right to make payment in a single sum 
ostpeeci fang hy apiece s/ropeoe apr phen 
amounts to less than $1,000, or where the payee is a corporation, 
trustee or voluntary association, or where the policy is assigned. 
The Company also reserves the right, in any case where ihs t 
payments would amount to less than $20.00, to pay said install- 
ments at such intervals as will make the payments amount at least 
to $20.00 cach. ' 


General Provisions 


Payment of Premiums 


Any premium hereon is payable in advance at the Home Office of 
the pany, or to an authorized agent of the ry, in 
exchange for the Company's official receipt signed by the President 
or Secretary and counter'si; by the agent. Premiums may be 

aid in the periodic iments for which rates are provided 

rein. The payment of an annual, semi-annual, annual or 
monthly premium will maintain this policy in force for one year, 
six months, three months or one month, respectively. Such periods 
will be deemed to expire and the next premium shall fall due on 
the same day of the month on which the first premium is duc. 
Failure to pay any premium when due shall cause this policy 
immediately to become void except as otherwise provided herein. 
The installment mode of premium payment may be changed at 


any time. 


Grace Periods 


A riod of 31 days will be allowed for the payment of any 
alee cits to the first, during which time the unpaid 
premium shall be considered an indebs to the Company and 
the policy will remain in full force. 


Reinstatement 


This policy, if lapsed and if not surrendered for its cash value, 
may be reinstated at any time upon presentation to the Company's 
Home Office of evidence of insurability satisfactory to the Company 
and the payment of overdue premiums with interest at the rate of 
five per centum per annum from their respective due dates. In the 
event of reinstatement, any rec ahameene the policy at the 
date of lapse, with interest thereon, be relnseited: or at 
the option of the insured may be paid in cash. 


Ownership 


The insured shall be the owner of this policy unless otherwise 
provided in the application or by endorsement hereon. owner, 
during the lifetime of the insured and without the consent and to 
the exclusion of any beneficiary, may receive every benefit and 
exercige all rights and options contained in this policy or allowed 
by the Company, iackading the right to sosign any inzarent herein 


trators. The interest of any benchciary shall be subject to the 
rights of any assignee. 


Assignment { 
No assignment of interest in this policy shall be binding the 
Company unless the original or a dup se’ charaof is Qled at its 
Home Office prior to the-time the policy becomes payable. The 
Company assumes no responsibility for the validity ot effect of 
any assignment. ' 


The Contract | 


The Policy and the application therefor, a copy of w ...n is attached 
hereto and made a part hereof, constitute the entire cortract; and 
in the absence of fraud, the statements made by the insured or in 
his behalf shall be deemed re} tations and not warranties and 
no such statement shall 2 Saad. page hoc nent heap 
any claim hereunder unless contained in said application and unless a 
copy of the application shall be attached to the policy when issued. 


Modification of Contract 


No person except the President, a Vice-President, the| Secretary, 
an Assistant Secretary, the Actuary, or an Assistant Actuary has 
power on behalf of the Company to modify this policy, to extend 
the time for payment of any premium, or to waive any forfeiture 
or any of the Compan "s rights or requirements. These powers will 
not be delegated. This policy cannot be modified except by an 
endorsement hereon or by a written waiver of such endorsement, 
cither of which must be signed by one of the above named officers. 


Incontestability 


This policy shall be incontestable after two years from jits date of 
issue except for non-payment of a premium 


Misstatement of Age | 


If the age of the insured has been misstated, any benefit payable 
under this policy shall be such as the premium paid would have 
purchased at the correct age. 


Suicide 
If within two years from the daze of issue of this policy, the 
insured shall commit suicide, whethc~ sane or insane, & lisbility 


of the Company shall be limited s an amount to the 
premiums winch have been received ber 1, without aoe 


Indebtedness 


Any indebtedness to the Company on acco. this policy, 
sicheting acces cad "eccicing tabancae’cetccn! hgh a 
from any payment or scttlement hereunder or, : se the first 
page bese provides for sextlement in installments | Company 
may reduce the amount of each such installment _ n amount 
which bears the same proportion to such instal. . ¢ as the 
indebtedness bears to the si benefit hereof. 7, 7 indebt- 

or in part at any!*.me prior 

the insured provided no 

} 
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Guaranteed Values 


Any one of the following guaranteed value options may be elected 
provided written request 1s filed with the Company at its Home 
Office not later than 31 days after the expiration of the grace 


period allowed for payment of any 'premium in default. 


a. Cash Value—To surrender this policy to the Company 
for its cash value, less any indebtedness hereon, or 

b. Paid-up Insurance—To have this policy continued from 
the date to which premiums have been paid as participat- 
ing paid-up insurance for 4 level reduced amount, payable 
at be same time and under the same conditions as this 
policy, or 

. Extended Insurance—To have this policy continued from 

the date to which premiums have been paid as extended 
term insurance for the face amount of this policy less any 
indebtedness hereon. This option shall automatically 
take effect as of such date if no other guaranteed value 
option is elected as provided herein. 


The paid-up insurance shall be for such level reduced amount and 
the extended insurance shall be for such term as the cash value of 
this policy, less any indebtedness, at the date to which premiums 
have been paid, will purchase at the net single premium rate for the 
insured’s then attained age. Paid-up insurance and extended in- 
surance shall have a cash value equal at any time to the then net 
single premium for the future insurance benefits thereon and may be 
surrendered for such cash value less any indebtedness. If such 
extended insurance is surrendered within thirty days after any 
policy anniversary, the cash value shall be not less than the value on 
such anniversary. 


The Company shall have the right to defer the payénent of any 
cash value for a period permitted by law but not exceeding six 
months from the date application therefor is received at the 
Company's Home Office. . 


Table of Guar. Qs 


THIS TABLE SHOWS VALUES AT 
PREMIUMS DUE HAVE BEEN PAID 
HEREON WILL AFFECT VALUES 


Noa-Forfeiture Factor: First as 


YEARS SPECIFIED PROVIDED 
F SUCH YEARS. INDEBTEDNESS 
OW IN MANNER SET FORTH IN 


24357 
Years, $ ae 


VALUES FOR POLICY YEARS, IF ANY, NOT SHOWN IN TABLE WILL BE FURNISHED ON REQUEST 


of such 
as a whole y 
im a policy year shall be computed on the same 
with proportionate allowance for the difference over such policy year m net 
premiums and present values of net annual premiums and non-forfeicure 


factors and with allowance for payment of mien premiums. Calculation of 
createed values and Suma refed to ia this policy shall 


al Reserve 
Valuation Method. Cash and loan values after premiums for three full years 


have been paid are at least as great as such reserve less 254 per cent of the 
face amount 
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Loans 


Policy Loans 


While this policy is in force, except as extended term insurance, 
the Company will make a loan on the sole security thereof for an 
amount not greater than the cash value of this policy at the end of 
the current policy year. If there is any existing indebtedness to 
the Company for which the policy is security, such indebtedness, 
including interest thereon to the date of the new loan, shall be 
deducted from the proceeds of the loan. Any unpaid premium for 
the current policy year and interest in advance at the rate of S per 
cent per annum on said loan to the end of the current policy year 
may Ee deducted from said proceeds. Said loan shall constitute an 
indebtedness against the policy and shall bear interest as provided 
under the ‘Loan Interest”” clause hereof. The Company fal have 
the right to defer the making of any loan hereunder, other than to 
py premiums on any policy in this Company, for a period permitted 

ry law but not ¢ ing six months from the date application 
therefor is received at the Company's Home Office. 


Premium Loans 


This provision shall be operative only if written request therefor is 
made in the application for this policy or is subsequently filed at the 

y's Home Office, or if made tive by the laws of the 
state to which this policy is subject. If made operative by request 
this provision shall be effective until such time as written request 
for its discontinuance is received at the Company's Home Ofce. 


If a premium is not paid when due or within the grace period and 
provided the “premium loan value" 1s equal to or greater 
unpaid premium with interest thereon in advance at 5 per cent per 


Special Privileges 


Participation in Sarplus 


Upon the termination of this policy by maturity or the election 
a guaranteed value option, any accumulation of dividends and 
interest then to the credit of this policy shall be paid to the owner 
in cash. In the event of the insured's death, any accumulation of 
sided vo he proceeds of tha plcy sod sal Se pid wt 
to icy to 
beneficiary or Eenefciaries entitled to said pr : 


annum from its due date to the due date of the next premium, such 
premium shall not be in default but the Company automistically 
will pay such premium. amount of the premium with interest 
ebreon sores Sal Comscate 6 Pecan Joes score by St 

licy in priority to the claims assignee or person. 
ie “premium loan value” is to be the cash valve ag of the 
date to which premiums will be paid if a premium loan is com- 
pleted less all existing indebtedness with interest thereon'to said 
date. Any premium loan hereunder shall bear interest as provided 
under the “Loan Interest’ clause hereof. The Company,’ ; 
= any premium loan, shall have the right to change the = 

of peenium payment to any other mode under Woch:a 

premium loan may be made. 


Loan Interest 


“Interest on any loan hereunder shall be at the rate of S per cent 


per annum, and, except as otherwise provided herein, shall be 
payable at the end of each policy year. Interest if not paid when 
due shall be added to the existing loan and shall bear interest at 
the same rate. Interest i ing a policy year on any 
premium loan shall be added to the existing loan wi anew 
premium loan is completed. 


Failure to pay interest when due will not avoid this policy, unless 
and until the loan or indebtedness against the policy, ingludi 
accrued and accruing interest, Is-or exceeds the policy cash 
value, nor until thirty-one days after notice shall have been! mailed 
by the Company to the last known address of the owner’ and of 
the assignee, if any, of record at the Company's Home Office. 


Provided no premium specified herein is in default, the 
owner at caja saiy avichd any cash accumulation of divi- 


y 
dends then to the credit of this policy, with interest thereon’ to the 
i icy anni date, by making written request 

ny's thus Oca. 


ake a ae a 


ee ae a 
i i and upon the payment of such costs, 
determine. : 


icy on the date 
ny and 
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Conversion Option 


Provided premiums hereon are paid to the Conversion Date, the owner may elect on such date, or within 31 days thereafter, to convert this 


policy toa Limited Payment Life policy in accordance with Option No. | or to an Endowment policy in accordance with Option No. 2. 


Option No. 1 
Limited Payment Life Policy 


The owner may convert this policy to a Limited Pay- 
ment Life policy in an amount equal to the face amount 
of this policy, with an increased annual premium. The 
amount of the increased annual premium for such face 
amount of insurance is shown below and shall be 
payable from the Conversion Date and until premiums 
for ten full years have been paid or until the death of 
the insured during such ten years. Provided premiums 
as specified in this option are duly paid for ten full 
vears, the Limited Payment Life policy will become a 
fully paid up hfe policy on the 10th policy anniversary 
following the Conversion Date 


Increased Annual Premum$ 86,20 


——— 


The Company's semi-annual, quarter-annual and monthly pre! 


furnished upon request 


The amounts of Increased Annual Premiums shown 
premiums for any additional or supplementary u 
which may be included in the Limited Payment L. 


Policy S 
The Limited Payment Life or Endowment policy contain a 


provision for additional benefits in the event of death by accidental 
means provided (1) this policy contains an accidental death benefit 
agreement and (2) the insured’s age at nearest birthday on the 
Conversion Date is not more than 59 years. The Limited Payment 
Life or Endowment policy may contain a provision for waiver of 


premiums in the event of total and permanent disability provided 


Option No. 2 
Endowment Policy 


The owner may convert this policy to an Endowment 
policy in an amount equal to the face amount of this 
policy, with an increased annual premium. The amount 
of the increased annual premium for such face amount 
of insurance is shown below and shall be payable 
from the Conversion Date and until premiums for ten 
full years have been paid or until the death of the 
insured during such ten years. Provided premiums as 
specified in this option are duly paid for ten full years. 
the policy will mature as an endowment on the 10th 


policy anniversary following the Conversion Date. 


Increased Annual Premium $ 132. 53 


<< 


tes tyGivalent to the above annual premium rates will be 


” (1) this policy contains a disability waiver of premium agreement, 


(2) the insured’s age at nearest birthday on the Conversion Date 
is not more than 59 years, and (3) evidence of insurability of the 


insured satisfactory to the Company 1s furnished 


The owner's election of Option No. 1 or Option No. 2 shall be 
in writing filed with the Company at its Home Office. Such 
election shall not become effective unless this policy 1s forwarded 
to the Company at its Home Office for re-issue at the time of such 
election and unless the first premium in accordance with the option 


elected is duly paid. 
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Acacia Mutual Life Insurance Company 


Mortgage Retirement Agreement 


Surpvementany Acrecment Artacuep To Ano Mave A Part Or Pouicr No. 918765 


The insured is RICHARD DAVID HARL 


The beneficiary is PATRICIA HARL, HIS WIFE, IF LIVING, OTHERWISE TO MARIE HARL, 
HIS DAUGHTER, IF LIVING, OTHERWISE TO BEN HUR HARL, HIS FATHER. 


The date of issue s MARCH 21, 1958 


The expiry date is MARCH 21, 1978 


The annual premium rate for all benefits berein is $ 43. 92 


The premium rates for this benefit are included, in the premium rate schedule of the policy and are payable simultaneously with 
and under the same conditions as the premiums under the policy. Upon termination of this agreement, as hereinafter provided, 
the premium for this benefit shall no longer be payable and any unearned premiums which have been paid shall be refunded to the 
policyowner. 

MORTGAGE RETIREMENT BENEFIT 


Acacia Mutual Life Insurance Company, in consideration of the application therefor, a copy of which is attached hereto 
and made a part hereof, and the payment of premiums as above provided, and subject to the provisions and conditions hereinafter 
stated, | 


Agrees to Pay to the beneficiary named herein, upon receipt of due proof, of the insured occurred prior to the 
termination of this agreement, the amount specified in the following table year in which death occurs in addition 
to the death benefit provided on the front page of said policy. 


Each agreement year shall end on the same day and month as the day and month of the expiry date of this 


agreement. 


Optional Methods of Payment 


In lieu of payment of the amount due under this agreement in a 
single sum, the company will pay such amount due in any 
other manner mutually agreed upon; provided, bowever, that 
the company will agree to pay such amount in accordance with 
the Settlement Options provisions of the policies issued by 
the Company on the date of issue of this agreement. 


Conversion Privilege 

At any time until five years prior to the expiry date, this 
agreement may be converted without evidence of insurability 
to a policy oa any plan of insurance and policy form then being 
issued by the Company except term insurance having a dura- 
tion of less than twenty ycars, provided: (1) there be no 
premium in default, (2) af the above numbered policy contains 


a disability waiver of premium ST rk 
totally disabled as defined therein, (3) the amount of the 
policy does not exceed the amount of insurance provided by 
this agreement on the date request for conversion us made and 
is not less than the minimum amount for which the Company 
will issue new insurance on the plan of insurance and the 
policy form elected by the owner. The policy will bear a 
date of issue as of the date of conversion. The premium rate 
for the policy will be at the attained age of the insured at the 
date of conversion and at the premium rates of the company 
then in effect, and shall be those for the class of risk to which 
the insured belongs at the date this agreement is unjued. 
Disability benefits, if included in the above numbered policy, 
will be included in the policy to which conversion is made 
and shall be issued on the form of agreement being issued by 
the Company at the date of conversion and at the premiym 
rates then in effect. ai 


When Agreement Terminates 


This agreement shall terminate on the expiry date hereof but 
shall terminate prior thereto: (1) upon ieceipt at the Home 
Office of the Company of the written request of the owner 
that the agreement be terminated, or (2) if and when any 
premium on said policy or this agreement is in default and 1s 
not paid within the grace period for such premium in default, 
or (3) if and when any of the noo-forfeiture options of the 
policy takes effect. 


Incontestability and Suicide 


This agreement shall be incontestable after two years from its 
date of issue except for non-payment of a premium. If within 
two years from the date of issue of this agreement the insured 
shall commit suicide, whether sane or insane, the liability of 
the company hereunder shall be limited to an amount equal 


to the premiums which have been received hereon, without - 


interest. 


Misstatement of Age 


If the age of the insured has been misstated, any benefit payable 
under this agreement shall be such as the premium paid would 
have purchased at the correct age. 


Reserve 


The reserve on this agreement shall be computed on the basis 
of the Commissioners’ 1941 Standard Ordinary Table of 


Mortality with interest at the rate of 234% per annum. 


General Provisions 


No cash or other non-forfeiture values available under, the 
policy shall be increased by reason of this agreement.” This 
supplementary agreement shall be deemed a part of the above- 
numbered policy and all provisions of said policy not incon- 
sistent with provisions of this agreement are made a part 
hereof. If the abovenumbered policy contains a disability 
waiver of premium agreement, the provisions of such agrec- 
ment, while in force, shall also apply to this supplementary 
agreement. 


IN WITNESS WHEREOF Acacia Mutual Life Insurance Company has caused this supplementary agreement to be signed on 


its date of issue stated above. 


ee 


Piearnngee So Fhe — 
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I f the Beneficiary is in immediate need of money 2t the time of the insured’s death, the following 


draft may be detached and when properly completed may be negotiated through a bank or sent direct to the Home Office of the Company 


for payment. When the draft is negotiated through a bank the Beneficiary should present the Policy for inspection. 


DATED AT 


At sight pay To 


THE ORDER OF MYSELF, PATRICIA HARL 


BENEFICIARY NAMED IN PoLicy No. 94,8765 


Acacia Mutual Life 


OF WASH! 


the sum of FIVE HU 


It is hereby understood and agreed: That 
on the date of death of the insured in favor of the 


ISSUED ON THE LIFE OF 


ae Company 
DOLLARS 


$50022 


RICHARD DAVID HARL 


made hereunder unless said policy is in full force and effect 
less the insured’s death occurs after two years from the date 


uirements and certifications on the back of this draft have been 


of issue of said policy or reinstatement thereof, ang\ynl 
fulfilled; i 
That the payment of the above amount is a fcount of the policy and that the sum so paid shall be deducted by 


the Company from any benefits accruing t 
an acknowledgment by the Company of the 


to ACACIA MUTUAL LIFE 


0-120 


Instructions FOR COMPLETING THE SIGHT DRAFT: 
The beneficiary has only to date and sign the draft and furnish 
the information requested on the reverse side of the form. The 
insured’s last attending physician or the Company’s branch 
manager must sign the certification on the reverse side of this 


but’the acceptance and payment of this draft shall not be considered as 
y claim under said policy. 


SIGNATURE OF BENEFICIARY 


draft. If the beneficiary is a minor, the draft must be signed 
by the beneficiary’s guardian and the cettified copy of the 
guardian's appointment and qualification attached to the draft. 
This draft usable only upon the death of ‘the insured person 
named above. 


I hereby certify that__2i" 
the insured under Policy No. 


ACACIA MUTUAL LIFE INSURANCE COMPANY died of 


on(the= = day of 1D and 
that I am the beneficiary named in said policy. 


SIGNATURE OF BENEFICIARY 


I hereby certify that 8 

of 

died on the ss day of ESC ISI, 
that I have witnessed the signature on this draft of 


, the beneficiary 


named in the above numbered policy and know that the deceased is 
the person insured under said policy. 


(This certification must be signed by either 
the insured’s last attending physician, or the 
Company’s Branch Manager) 


ENDORSEMENTS 
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larasicatven of rrak, plan of wurance or benefits; (1) that the right 1 reserved fo change the beneficary dengnation in any pohcy that may be rsaued en thes apple: 

there be m0 segneture below Part |, the sognature ummedustely below Port ti on the reverse tide hereo! shell make oll statements, ontwers ond agreements on both Part | 
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: . ACACIA MUTUAL UFE INSURANCE COMPANDLR 7 1958 3° PMNOL 
APPLICATION FOR ERURANCE—PART B—ANSWIRS MABE TO THE NICAL EASIER mn(g Ey 


insured has not attained 18th bithdey, « parent or guardian should 


oarries ne tied Ronee LEE oping 
answers ‘appearing below. 


2 Ree yon grins os heat wright io the put 12 eevetha? - 
© A WeeRegiet__®. Was Rabet?_¢ tow 
U mann 4 wee oe 


ape 
Yee & Mo} 
2A nev tee ten ey ed tories yer tf... AY 
1. Howe you tame eaantiond with 0 commngtive within he past yen? T 0 | 
bead fer dutatt. Af 22h) SEER 9 wetcwedl V1 2 ene ~Ver-, OE OTE: 


Ci Tt 


G Bas change of rysidanse or eamyuten (wr been naught, edvtend or contnen- | 
aged tar hen hanait ot your tee 


We | 
[ve 


© Syphilis, renal colic or seem, (ardor of idnaye, Wats, 
Se neary expen ponte requont wienael. 


1. Aay shmermiity of wrine wach stbumin, bond, o.? TATT 
amt. NG 


la Ps 
~ ECe oH - : 


u “Yor”, gtre same oad eddrece of physician, dots, recsen, recalt. 
: cur hb. o7 tas SP ws 
‘TZ Mews yeu bewn in 9 henpital or if “Yee”, give somes, reascas cad dates: 
wesccemt a Mie amet 1S 
1h eve yes commited , yp details requested below. 
ammeter en ‘e 
Raune ad Adtran: 
U' ’ Ler ° 
Navel bi: wwe 
TE Waa and bs chal purpose 
comvalt 0 pinyticion, spucteliat or prictBenar? 


Tk tors pro ow bed ny thet, Gemate wf tome of [Yoo or No| Ii “Yoo”, atve dates and dotaila: 


Sarees 


The undersigned, haowing thet the Company will rety on the above 
‘suat(a) Chat of nach statements ond anbwors ore trun, full and complete and Chet me 
has boon wrthinadd or omutiad. 


BoB ENE WAR 7 * 1958 $n 
; ACACIA MUTUAL LIFE INSURANCE COMPANY eine 
AVIATION SUPPLEMENT a\ 


et ES ata 
Than Scheduled Airline Pussenger Flights 


1. Name of present employer: 

2 Are you naw required to fy in the course 6f your datia? Wi you be outed to do ine ford Ae 
Scate purpose of fights: ! 

+ shir son nine sutiivsd baer wisbnns a plicdgh 2 — ce dada 

: Do you contemplate receiving pilot instruction in the fucure?. : 

RET eee os sae EDO 


H v 
Do you contemplate joining? in what capacity: 
5 ie! eae ee ere 


pe ee ee ee ee 

6. Give particulars im the following schedule of all fight hours you have had, giving details for each year, and give 

yor cai fh igh You ned fo mate oe cong IE ment (ih oa). Where no,encry is made 
coustreed 


3 Eee 
Ci GR Ba Pa 
Complete H You Ase How or Bret Have Joon « Student Pit, Civitan Piet er Cow Member 
7. Do you eam any income from aviation activities? Do you rine ering wp) —_— 
6. Total henss logpet'on ptt (4 S222‘ ol icinee ae i 
Date of last renewal of license —______.__ Date of last Sight as Pilot or Coew Member. 
ox contemplate ying outside of the Continental U. ones ee ee 


one terminal be within the continental linia? Sf. 


PIasite 


re Are te planes you wie licensed snd reyulatylnmpocend im accordance with Federal Reguiaionsr LEB 


Azo Completes Fellowtag E In the Miltary ar Navel Service 


wn amore Llesieciew L2°CK vais LS: MAYE > 


12. Explain in detail your aviation duties: 


15, Total hers logged sé plot: : aot 
i “hie: Siesta r Sialis ss osc bine : Saat 
Do you make test or experimental Sighs? MQ 
Mf v0, explain: = : 

15. Are you engaged in any hind of research? We if s0, explain: 


16, Are you now connected with or do yeu contemplate activities with the paratroops or with any airborne units: “Mo 
If 90, explain: Vee { 
17. () Five you ever drawn Sight pay inthe ps? 12 1t so, give las date ee 
(%) Are you now drawing flight pey?_Z% @ If so, explain = 
© Do you contemplate drawing flight pay in the future>_ V2 1 so, explain: a 


C) Me ofr EQ. 
The foregoing statements and answers are coriectly and fully stated, no material circumstance or information having becn 
withheld or omitted. The undersigned agrees that this supplement shall constitute a part of any application submitted to 
the Company in connection wich insurance upon the life of the person signing below as Insured or Proposed. Insured and 
that the Company may rely upon the foregoing statements and answers in acting upon such application. 


(Insured or Proposed Insured) 


(Applicant 1] Other Than Insured or Proposed Insured) 
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MAR 7. 2958 .3- PMNO. 2 


: 948765 
ACACIA MUTUAL LIFE INSURANCE COMPANY %: AM \° 
e\". 


WASHINGTON 1, D. C. 


MILITARY SUPPLEMENT ' 


ae COMPLETED BY ALL APPLICANTS ON ACTIVE DUTY IW TaE Asocr, Navy, Am Force, Masmre Cora, On 
Coast GUARD AND ON ALL APPLICATIONS ON THE LIVES OF THEIR DEPENDENTS. i 


. To which of the Services do you belong? Army Air Force [[} Coast Guard 
y Marine Corps ! 


. To what Arm or Branch of the Service are you assigned or attached? ... “aS. MAME. ELUNE 
. What is your Service number? 2571.9 7.0 gogo 
SE COL MS 


. What is your pay grade?..... £2.27 
utiey at any time require activity in Aviation, Diving, Submarines, Underwater Demolition Work? 
LO cscs ”, Ifso, state which and give particulars under 14 below. 


. Have you ever had duty involving any of the activities listed in Question 6? Me 
If so, give particulars including dates under 14 below. 


. Have you ever applied for duty involving any of the activities mentioned in Question 6?...... 2. en 
If so, give particulars including dates under 14 below. . i 


. Do you expect to apply for duty involving any of the activities mentioned in Question 6?.. Me 
If so, give particulars under 14 below. 


10. Are you a graduate of the Military, Naval or Coast Guard Academy? We Tate graduated... 
11. Are you now in regular service? VED. sauswAre you a Reserve on active duty? ....... eee 
12, How long have you been in each of the following categories: 
— Regular Service Z A Years ssesssuisneMonths 
Reserve on Active Duty rs (oS eneres Months 
18. Have you or your unit been ordered to or alerted for duty outside Continental United States? 
(If you are to move to other than a combat area you may furnish under 14 below such informatio! 


consistent with military security regulations relative to where you are going and what your duties will be.) 


. Particulars of answers to Questions 6, 7, 8, 9 and 13: 


The foregoing statements and answers are correctly and full stated, no material circumstance or information 
» having been withheld or omitted. The undersigned agrees that this supplement shall constitute a part/of any 
application submitted to the Company in connection with insurance upon the life of the person signing below 
as Insured or Proposed Insured and that the Company may rely upon the foregoing statements and answers in 


ne AML Hd. 25.10. Peat 


i(ness to ‘All ign tures) 


ouship of Proposed Insured) 
ant: If the insured or proposed insured is a sea grees of a member of the Armed Forces, the above 


information shall refer to that member and the relationship of the insured or proposed insured to 
that member shall be stated. , 


Acacia Mutual Life Insurance Company 
WASHINGTON, D.C. 


Policy No. 94876 Insured RICHARD DAVID HARL 


Amount $2,500. 


THE ESTATE BUILDER 
ANNUAL DIVIDEND PERIODS. LIFE POLICY, PAYABLE AT DEATH, 
PREMIUMS PAYABLE TO AGE NINETY OR WITH OPTION TO CONVERT TO LIMITED 
UNTIL PRIOR DEATH UNLESS CONVER- PAYMENT LIFE POLICY OR ENDOWMENT 
SION OPTION ELECTED. POLICY AT CONVERSION DATE. 


MUS. RICHARD D. HARL, 2519170 
c/o Ben Hur Harl 

$201 Boca Ciega Drive 

St. Petersburg, Florida 


_WBe Riohawd Te Seely, 25192 
ofe en ‘ar ‘eek ; 
3008 come (hece ‘rive 
StePot erokutye.Tloride 

, Polkey “AAMS 112) 


voep Sire 


We have been notified that the allotment you authorised to pay premiums on 
your Acacia life insurance has been discontinued, 


We want to make it as easy as possible for you to continue your Acacia 
4nsurance in force now that the premium payments will'no longer be deducted 
from your pay check each month. We would like to work out with you a plan 
whereby you will send in your future premium payments regularly and within 
the liberal time limit provided by your contract. Accordingly, we are 
offering you four methods of premium payment and are giving you the | 
opportunity to select the one which would be most convenient to you. | You 
‘ean continue to pay monthly, if you so desire, or payments can be made once 
every three months, once every six months or just once each year. Which- 
ever plan you select, we will send you regular reminders well in advance 
of the time a payment is due, 


Your Acacia life insurance represents security, happiness and peace of mind, 
It also represents & very valuable investment, for in no other way can you 
guarantee your family so much protection at such little cost. Whatever you 
do, don't put off making arrangements to take care of future premiums by 
personal remittance. They should be in'accordance with the schedule of 
premiums shown in your policy as follows: : 


‘Annual Semi-Annual Quarterly Monthly 


— 
795 eU8.6L -  SbeIS Ls: 
: ; ; : | 

You will note that the monthly rate is slightly higher than what you have 
been paying on the allotment basis. We are able to grant a special allotment 
rate to our Service policyholders because of the lower expense involved in 
handling allotment payments. As you will recall, while you were paying by 
allotment we did not send you any premium notices. The savings we were - i 
able to make under the allotment plan were passed along to yo .EC EI y E ak 


GENERAL FILES ~ 


To help 
an 


& postage free envelope. 


i 
Hf 
: 
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EXHIBIT C 


REMIMDER and LATE REMITTANCE OFFER 
4 


Tab geen et ee a, evens 
PROVIDED It 15 RECEIVED Bi OU QFFRCE GN OM 


Living when payment 1 received BY {Bt 


pany- 
Compe yard tn thin Companys ofce by ce 
date shown. 


3. This offer applies to this 
not extend the grace period 


4. This offer does not apply to any 


Ree $17.8 deposit on prenmiuns due 
Deventer 21, 1969 on polioy (ABMS 


Thank you for your payment. However, when it reached us the 
period allowed for accepting this past due premium without 
reinstatement requirements had already expired. Unhappily 
this means your policy is still out of force. 


The important thing now is to take what steps are necessary to 
assure prompt consideration of your case by our Underwriting 
Department. We'll do our best to help you get the policy 

active again so that you may have the protection you need and 
want. With your cooperation the chances are it can be done -- and 


very rapidly! ; 
You will find an ap loation 


Jetter. ommplete st @@ enon as can, Use the 
qumulipe: te larey hectetomertes, oun 


A copy of this letter is being sent to our local office so that 
they will be ready to give you any assistance you might desire. 
We shall continue to hold your deposit if that is acceptable with 
you, until final action 4s taken, 


Binocerely, 


A. M. Woolf 
Reinstatement Section 
Premium Accounting Dept. 


deposit for the first monthly preaim 
effective on 


m wap received fron the Navy 


i 
$ 


iz 
Hf 
hs 


A follow-up letter was written, 


: 
4 
a 
, 
: 
: 


27, 1959, nortificatic 
ohtea teen 


1959. 


5 


e 


wm due 
wed, and the polisy lapsed. 
a late remittense offer to 


de> 


se lik HE 


were 
to 


- kth Street, ¥.¥. 


nip wp st 


mam 
ry | 
Washington, Zh, D. 6. 


not been paid but thet bo could still pay it without interest or spplicatiens 
fer veinetatemsat provided it was received in our office on or before February 5, 


WM. ‘This offer was subject % the following conditions: 
“3, Iucwed mast be living when payment is reseived by this Company, 


2. Puynent wast be reeeived in this Comeny's offiee by the date 
shomn. %: 


3. Taig offer applies te this overdne premian only and dees met 
extend the grace period provided in the policy. 


he ‘Tada offer does not apply te any future premium and tais Company 
gegumes no evligation for extending a similar privilege er sending 
a similar notice in the future." 


Paymest wae abt vocetved by February 5, 1960. 


vas reqessted in the event the reinstatement epplicaticn vere act coupleted and 
veterned to us by that date. 


Os February 1960, wa reesived om additional premium deposit of $8.59. How- 
qrer, as Be + egplieation had been received, we sould uct give 

consideration to veineteting the poliey and it remained cut of force. On February 25 
1960, your husband died ia the airplane sseiéent, 


pogarding the sequence of sveats, ov the status of tho 
to get in touch with us. 


Very tres) yours, 


Yon Zomserlaon 
dgotatent Counsel 


Ni G 


FLB8 4960 10- ay ho. J 
MUTUAL LIFE 
. INSURANCE CO. 


1 Louisiana Avenue, N. Ww. 


WASHINGTON 1, D. C. 


Exitsk& ee 


1, BEB 2 31960 10- AMNo. 7 
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[ Filed October 23, 1961] 


MOTION FOR A SUMMARY JUDGMENT 


Comes now the defendant, by its undersigned counsel, and moves 
this Honorable Court that summary judgment be entered in favor of the 
defendant and against the plaintiff. 

And for cause of such motion, the defendant says that there is no 
genuine issue as to a material fact, as is indicated by the stipulation 
filed herein, and by the attached Affidavit of Edward Duhey, incor- 
porated herein by reference, and that it is entitled to judgment as a 
matter of law. 

WHITEFORD, HART, CARMODY & WILSON 


By /s/ Jo V. Morgan, Jr. 
Attorneys for defendant 


(Certificate of Service) 


[ Filed October 23, 1961] 
AFFIDAVIT 


WASHINGTON, ) 
SS: 


) 
DISTRICT OF COLUMBIA) 


The undersigned, being duly sworn upon his oath, deposes and 
says that he is Assistant Vice President of the Acacia Mutual Life In- 
surance Company, Washington, D. C., in charge of the Premium 
Accounting Department of said Company. 

Deponent further says that he has been the supervisor or 
officer in charge of said Department since July 1, 1929. 

Deponent further says that one of the sections of the Premium 
Accounting Department is the Reinstatement Section. 

Deponent further says that two of the functions of said Rein- 
statement Section are to inform policyowners whose policies are out 
of force that their remittances cannot be accepted in payment of 
premiums, and to mail application for reinstatement forms to such 
policyowners for completion and return to said Company in order that 
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reinstatement of said policies may be considered by said Company. 

Deponent further says that the blank application for reinstatement 
attached hereto and initialled by him is the form of application for 
reinstatement in use by said Company in February 1960. 

Deponent further says that an application for reinstatement form 
as described above was enclosed with the letter dated February 12, 
1960 sent by said Reinstatement Section to Mr. Richard D. Harl at 
Apt. N-321, 800 4th Street, S.W., Washington 24, D. C. 

In witness whereof, I herein set my hand and seal this 20th 
day of October, 1961. : 
/s/ Edward Duhey © 


Assistant Vice President 
Acacia Mutual Life Insurance 
Com pany 


On this 20th day of October, 1961, personally appeared before me the 
above named Edward Duhey, who is known to me and subscribed to 
the foregoing before me and made oath to all statements contained 
therein. | 
/s/ E. A. Loehl 
Notary Public 
My commission expires: June 30, 1963. | 
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ACACIA MUTUAL LIFE INSURANCE COMPANY 


HOME OFFICE: WASHINGTON, D. C. 
Application for Reinstatement 


Application is hereby made for reinstatement of policy §_______ on the life of , 
hereinafter called the insured, and of all agreements supplementary thereto. The policy lapsed because of detault in payment of premium due on the, 
19 ' 


Check this bax if the policy 
contains a Payor Waiver of [_} and the premium payor 
Premium Agreement 


Check this box if the policy ‘and those who were insured under the Family Insurance Agreement on the date of default in paymint of premium and those born 
contains a Family Insurance | of the marriage of the insured and the Insured Wife, of legally adopted by them, since a date 15 days prior to such date of default. 


Answer oll questions completely. Please type, or print with Ink. 


1. State the insured’s occupation and duties, or, # the premium payer box above is checked, state only the premium payor's oxcupetion end duties. 


a. Present Occupation b. Duties 


2. Hes the insured, premium payor, or any insured person under a Family Insurance Agreement: | 


a. During the past 24 months had any disease or a surgical operation or been sick, injured, or under treatment, observation or diagnostic study by any physician, 
‘specialist or other practitioner? 
1 "Yes," give details in A below. 


b. Changed occupations during the past 12 months or is such a change contemp! ated? 
"Yes," give detels in B below. 
¢. During past 24 months taken any aerial iat eve other than as a passenger on a commercial airline or are such flights contemplated? 
4 Yos," an Aviation Supplement wil be required. H 
d. For physical reasons ever been discharged from Military Service or given a deterred classification? z H 
U “Yeu” give details in B balew. i 


e. Ever been declined or postponed for life, health or accident insuranee. or reinstatement thereof, or offered a policy with a rated-up prema or ona plan 
other than applied for. or is an original application or application tor reinstatement now pending with any other company? 
“Yes,” give somes of componios ond details in B below, 


3. If the policy contains a Family Insurance Agreement and any child was born of the marriage of the insured and the Insured Wife, or legally adopted by them, 


since the policy was issued, does such child have any deformity or abnormality, loss of limb, impairment of speech, sight or hearing? : Oo 
“Yes,” give details in A below ! 


Person to Whom Iness, Injury, or Other pas ot Duration Name and Address of 
Answer i Reasons pe operated, so ea teas Attending Physician 


O0O oO OO0008% 


Explanation 


It is hereby agreed as follows: (a) that the foregoing answers are full, co.nplete and true, and the company, believing them to be true, shall rely ahd act thereon: (b) that the company 
feserves the right to request additional evidence of insurability; (c) that neither the receipt of this application nor the holding thereof, shall constitute reinstatement of any contract; (d) that 
the policy shall not be reinstated until, during the lifetime and continuance in good health of all persons concerning whom information is required above, the Company has both received 
all sums which the policy requires to be paid for reinstatement and has approved this application at its Home Office in Washington, D. C.; that if said policy ts not so reinstated,the under. 
signed agree to accept the return of all sums tendered in connection with this application, without interest; (e) that no action taken by the company in connection with this application 
shall constitute a waiver by the company of any of its rights under the policy with regard to any future lapse; (1) that no agent or branch manager ofthe company has authority to waive, 
modity, or alter any condition, privilege, or agreement contained in said policy or this application for reinstatement: nor will any representation or statement made by the undersigned 
to any agent or branch manager of the company bind the company unless it 1s reduced to writing and made a part of thrs application; that notice fo or knowledge of any agent, branch 
manager, or medical examiner of the company is not notice to or knowledge of the company, and no one of them 1s authorized to pass upon insurability. 

The undersigned and any person who shall have or claim any interest in any insurance that may be reinstated on the basis of this application hereby warve, to the extent permitted by 
statute, all provisions of law torbidding any physician or other person who has attended, examined or treated, or who may hereafter attend, treat or examine the persons herein proposed 
for coverage, of forbidding any hospital, institution, company, or federal, state or municipal agency or bureau which may have information concerning the health of such persons trom 
disclosing any such information or knowledge; and the undersigned expressly authorize such physician, person, hospital, company, or federal, state or (municipal agency or bureau to make 


such disclosure. 
SIGNATURES 


Dated at Insured 
City State 
a es Policyowner If Other 
SIGNATURES MUST BE WITNESSED BY A PERSON OF LEGAL AGE, AND THE Than Insured; __ 
* ADDRESS OF THE WITNESS MUST BE SHOWN, If THERE 1S A FAMILY INSURANCE AGREEMENT 


Sierature of Witness 
ignatures Insured Wife: 
Hereon: : 


Insured Children 
Address of 14 Years of 
Le = Age and Older 


F192 STU REV. 1139 
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STATEMENT OF MATERIAL FACTS 


The material facts as to which the defendant contends there is 
no genuine issue are those facts set forth in paragraphs 1 through 
15 of the "Stipulation of Facts" filed in this cause, and Exhibits A 
through G to said stipulation, and the facts stated in the Affidavit of 
Edward Duhey, including the attached copy of the application for 
reinstatement, all of which are incorporated herein by reference. 
WHITEFORD, HART, CARMODY & WILSON 
By /s/ Jo V. Morgan, Jr. 
Attorneys for defendant 


[ Filed October 30, 1961] 
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 


Plaintiff opposes defendant's Motion for Summary Judgment and 
in support thereof respectfully refers the Court to the stipulation and 
Exhibits filed herein, and most specifically, Exhibit ''D". 

Plaintiff has requested jury trial. Defendant's Motion clearly 
raises an issue of fact for the jury: 

Did the course of conduct on the part of defendant reasonably 
lead the insured to believe that any lapse would not be exacted; or 
whether a lapse, if it had occurred, had been waived by defendant? 

At the very end of Exhibit D defendant requests a premium 
payment, even if the reinstatement form is not returned. Surely this 
fact alone gives rise to an issue of fact for the jury. 

/s/ Leon Shampain 


Attorney for Plaintiff 
1010 Vermont Ave., N.W. 
Washington 5, D. C. 


ME 8-4768 
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POINTS AND AUTHORITIES 


Security National Life Insurance Co. v. Washington, 113 A2d 


749; 
"The essence of waiver of lapse for nonpayment of premium is 
a course of conduct on the part of the insurer which reasonably leads 
the insured to believe that the lapse will not be exacted." Lamar v. 
Aetna Life Ins. Co., 10 Cir., 85 F2d 141, 143, citing Globe Mutual 
Life Ins. Co. v. Wolff, 95 U.S. 326, 24L. Ed. 387. IT WAS FOR 
THE JURY to say whether a lapse, if it had occurred, had been waived 
by the insurance company." (emphasis supplied). ! 
/s/ Leon Shampain 
Attorney for Plaintiff 


[ Filed October 30, 1961] 
STATEMENT OF GENUINE ISSUE, PURSUANT 
TO LOCAL RULE 9(h) 

Plaintiff states that the fundamental material fact as to which there 
is a genuine issue is: 

Did the course of conduct on the part of defendant eaccaanrs lead 
the insured to believe that any lapse would not be exacted; or whether 
a lapse, if it had occurred, had been waived by defendant? 

/s/ Leon Shampain — 

(Certificate of Service) Attorney for Plaintiff 


[ Filed November 17, 1961] 
ORDER 

Upon consideration of defendant's Motion for Summary TE ea 
with supporting Points and Authorities, together with plaintiff’ s Oppo- 
sition thereto, with supporting Points and Authorities, and also the 
Stipulation of Facts filed herein, together with the argument of respec- 
tive counsel in open court, it is by the Court this 17th day of November, 1961, 

ORDERED that defendant's motion for summary judgment be and the 
same is hereby denied. 


(Certificate of Service) /s/ Joseph C. McGar raghy, Judge 


40 
[ Filed February 16, 1962] 


DEPOSITION OF PATRICIA FARLEY HARL 


Washington, D. C. 
Thursday, February 1, 1962 


Deposition of PATRICIA FARLEY HARL, the plaintiff, called 
for examination by counsel for defendant, pursuant to notice, at the 
law offices of Whiteford, Hart, Carmody & Wilson, 815 15th Street, 
N.W., beginning at 4:00 p.m., before Lawrence LaCharity, a notary 
public in and for the District of Columbia, when were present on 
behalf of the respective parties: 

* * 

Thereupon, 
PATRICIA FARLEY HARL 

the plaintiff, called for examination by counsel for defendant, having 
been first duly sworn by the notary, was examined and testified as 
follows: 

EXAMINATION BY COUNSEL FOR DEFENDANT 

BY MR. MORGAN: 

Q. State your fullname. A. Patricia Farley Harl. 

Q. Are you the Patricia Harl who is the primary beneficiary 
in Acacia Mutual Life Insurance Company Policy 948765 on which suit 
has been filed in this case? A. Iam. 

Q. Where do you live, Mrs. Harl? A. Suitland, Maryland. 

Q. What address? A. 3936 Stonegate Drive. 

Q. In Suitland, Maryland? A. Yes. 

Q. This policy, it has been stipulated, was issued to your 
husband as of March 21, 1958. That has been stipulated and copy of 
the policy has been agreed to in the case. 

Where were you living at that time? A. At 317 Onondaga Drive, 
Forest Heights, Maryland. 

Q. It is stipulated also that at the same time, or approximately 
the same time, this policy was issued, that there was a mortgage loan 
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on your house that you bought from the defendant, Acacia Mutual Life 
Insurance Company? A. That's right. 

Q. And the payments on this mortgage and the payments on 
your husband's policy, which is in question here, were taken care of 
by an allotment from the Navy? A. After the first month's peaent 

Q. After the first month's payment? A. Yes. 

And at that time was he in the Naval Service? A. He was. 
What was his position? A. A bandsman with the U.S. Navy 


Did there not come a time when the property was sold? A. Yes. 

Q. That was, it has been stipulated, in May of 1959. Where did 
you move to at that time? A. 5950 LeMay Road, Rockville. 

Q. Maryland? A. Maryland. 

Q. That was during 1959? A. Yes. 

Q. Did there come a time in 1959 when your husband left the 
country--or left the vicinity of Washington? A. In 1960. 

Q. He didn’t leave until 1960? A. No. 

Q. As of December 21, 1959, which would be a few days before 
Christmas, he was still in the Washington area; is that correct? A. Yes. 


Q. Living at the same address that you have just mentioned? 
A. No. 
Q. Where were you living then? A. 800 4th Street, * W.,; 
Capitol Park. 

Q. 800 4th Street, S.W., Capitol Park. When did you move from 
LeMay to 4th Street? A. It was approximately October 15 or 
November 1st. | 


Q. Was that apartment in 321? A. Yes. 

Q. At 800 4th Street, S.W., Washington? A. Yes. ! 

Q. Did there come a time after December 21, 1959, when your 
husband left the country? A. Yes. , 

Q. When was that? A. February 5, 1960. 

Q. February 5, 1960? A. Yes. Excuse me. It might have 
been the 6th. It was Saturday. | 
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MR. MORGAN: Saturday. Let me see if I have a calendar. 

Off the record. 
(Discussion off the record. ) 
BY MR. MORGAN: 

Q. Then your husband left Saturday morning, February 6? A. Yes. 

Q. It has been stipulated that on February 8, 1960, the defendant, 
Acacia Life Insurance Company, received by mail in an envelope post- 
marked Washington, D. C., 12:00 M., February 6, 1960, a check 
dated February 5, 1960. Now, do you remember whether you signed 
that check or your husband signed it? A. My husband signed it. 

Q. What time during the day of the 6th did he leave, do you 
remember? A. Between 9:00 a.m. and 11:00. 

Q. Did he leave by air? A. By air from Andrews Air Force 
Base. 

Q. Did you mail the letter for him? A. No, I didn't. 

Q. From that time on the morning of the 6th, when he left from 
Andrews Air Base, until the time of his death, was he back in this 
area? A. No. 

Q. Did you see him at all from that time on? A. No. 

Q. Mrs. Harl, do you know where he went from Andrews Air 
Force Base? A. To Trinidad, British West Indies; arrived there 
between midnight and 2 a.m. 

Q. Of the same day? A. Yes. 

Q. And then I take it that he stayed there for a certain period 
of time? A. No. He boarded a ship there. 

Q. The same day or the next day? A. The same morning. 
They went from the airport to a ship. 

Q. And that ship was aU.S. Navy ship? A. That is right. 

Q. Transport of some sort? A. I believe it is a destroyer. 

It was the Macon. 
Q. And that ship then, if I remember rightly-- 
MR. SHAMPAIN: For the record, I will object on the basis of it 


being hearsay, that she doesn't personally know these things. 
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Q. That ship, as far as you know, went in the direction of 
South America; is that correct? A. That is right. 

Q. In any event, as you have testified, your husband didn't 
return to Washington? A. No. | 

Q. And as I believe we have stipulated in the case, he was 
killed in a mid-aircraft collision near Rio de Janeiro, Brazil, on 
February 5, 1960. That has been stipulated. | 

I will refer now to paragraph 9 of the stipulation in which it is 
stipulated that on February 12, 1960, Acacia wrote to your husband 
a letter, copy of which is attached here, and enclosed an application 
for reinstatement. Could you tell me what, if anything, was done with 
that application for reinstatement? A. I opened it and I noticed that 

he had to sign it so--I couldn't fill it in--so I mailed it to him. 

Q. And to what address did you address it? A. It was CA132, 
I think, Fleet Post Office, New York, New York. : 

Q. And that had been the address which you had been provided 
with? A. Yes. 

Q. Then did you send the letter along or just the application for 
reinstatement? A. I sent the entire thing. 

Q. It is also stipulated in paragraph 11 of the stipulation that a 
payment of $8.59 by check was received by Acacia on Tuesday, 
February 23, 1960. Did you sign that check? A. I did. 

Q. And did you mail it to Acacia? <A. I did. 

Q. Did you enclose with it the completed application for re- 
instatement? A. No, I didn't. 

Q. You had not received that back from your husband? | A. No. 

Q. Had you received any reply from your husband to the com- 

munication which you had sent him? A. Not to that letter. 

Q. Not to that letter? A. No. 

Q. You had not received any indication from him that he had 
received that communication? A. No. As of the time of his death 


he was receiving mail that had been sent approximately the 10th of © 


February. 
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Q. This letter to your husband of February 12 which you for- 
warded would not have been mailed by the 10th of February because that 


is two days before. Do you remember how long after you received it 


you sent iton to him? A. Within a day or so. 

Q. You say that you did not mail this letter, which was post- 
marked February 6, 1960, for your husband, and I believe your testi- 
mony was that he mailed it? A. Yes. 

Q. Is that based on your personal knowledge or just because you 
didn't mail it you assumed that he mailed it, or were you with him 
when he mailed it? A. No, I wasn't. 

Q. Did he take it with him when he went to Andrews Field? 

A. No, he didn't. He took care of all of his business before 
7 o'clock the evening before. 

Q. Before 7 o’clock on the 5th of February; is that right? 

A. Yes. 

Q. Were you with him when he mailed the envelope? <A. No, 
I wasn't. 

Q. Then you don't personally know when the envelope was mailed, 
because you were not present? A. No. 

MR. MORGAN: ' Then I would, for the record, object to any 
assumption she makes as to when the envelope was mailed, on the 
ground that it would be hearsay. 

BY MR. MORGAN: 

Q. Were you with him when he made out the check dated 
February 5, 1960? A. No. 

Q. Washe athome? A. Well, yes, that is where he would 
make out his checks, at home. 

Q. Did you see the check before it was mailed? A. No. 

Q. You didnot? <A. No. 

Q. How do you know that he sent the check at all? Did he tell 
you? A. Because I have the canceled check. 

Q. You have the canceled check and the check is dated Febru- 
ary 5? A. Yes. 
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Q. So that is where you have your information from? A. Yes. 
Could I explain something? I said I wasn't with him when he mailed 
that check. 

Q. Yes. A. Because he walked down the hall and Soe it in 
the mail slot. 

Q. Isee. Let's explore that a little further. In other words, 
he left your apartment and went down the hall to the mail slot? A. Yes. 

Q. Todothis? A. Yes. | 

Q. But you stayed in the apartment; is that correct? A. That's 
right. 

Q. And did he mail just one letter or did he mail ese A. He 
had several, because he took my daughter with him to let her drop them in. 

Q. How old is your daughter? A. She was approximately four 
then. | 

Q. So she is pretty small to drop mail in the slot? A. | That 
was a little treat. ! 

Q. She might not remember exactly what letter it would be? A. No. 

Q. So he mailed some letters at that time and because you now 
have the check back dated the 5th you are assuming that that is when 
he mailed the letter with that check? A. Yes. 

Q. Now let us return to the matters set forth in paragraph 11 
of the stipulation. You have stated that you signed the check which was 


received on February 23, as is stipulated here, by Acacia, which 


was in an envelope postmarked Washington, D. C., February 22, 
9 p.m., 1960. Do you remember where you mailed that? A. It was 
probably right at the Capitol Park. 

Q. At the Capitol what? A. At the Capitol Park apartments 
where we lived. 

Q. That is the name of those apartments there? A. Yes. 

Q. Those are those new apartments that are being built in the 
redevelopment area there? A. Yes, that's right. 

Q. Do you remember what time of day that was when you mailed 
it? A. No, I don't. 
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Q. And do you remember that it was George Washington's 
Birthday the day you mailed it, or do you have any memory at all 
of the date? A. I know we were home because we were both sick. I 
don't know what time of day we mailed it. 

Q. When you say you were both sick you mean your little 
daughter and yourself? A. Yes, my daughter and myself. 

Q. You testified you forwarded the letter of February 12, 
1960 to your husband along with the reinstatement application? 

A. That's right. 

Q. Did you read the letter over before you sent it to him? 
A. I read through it. 

MR. MORGAN: I don't think I have any further questions. 

MR. SHAMPAIN: Thank you. We waive signature. 


(By stipulation of counsel in 
the presence of the witness, 
reading and signature 
waived. ) 


[ Filed February 5, 1962] 
MOTION FOR A SUMMARY JUDGMENT 


Comes now the defendant, by its undersigned counsel and moves 


this Honorable Court for a summary judgment in its favor and against 
the plaintiff. ; 
And for cause of this motion the defendant says that the stipula- 


tion, the affidavit of Edward Duhey and its attachment, and the depo- 
sition of the plaintiff taken February 1, 1962 indicate that there is no 
genuine issue as to a material fact, and that the defendant is entitled 
to judgment as a matter of law. 

And the defendant further says that the only claimed "material 
fact on which there is a genuine issue" made by the plaintiff in response 
to the previous motion, has been eliminated by the deposition of the 
plaintiff, taken thereafter, since it is indicated in that deposition that 
the insured (1) did not actually receive the letter of February 12, 1960, 
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(2) did not act in reliance on the letter in any way and (3) did not send 
in the payment received February 23, 1960, and (4) that the late pay- 
ment by check dated February 5, 1960 was not mailed until the evening 
of February 5, 1960 in any event, so that it could not have been re- 
ceived in plaintiff "Company's office by the date shown" which was 
"ON OR BEFORE February 5, 1960." 3 


WHITEFORD, HART, CARMODY & WILSON 
By /s/ Jo V. Morgan, Jr. 
Attorneys for Defendant 


(Certificate of Service) 


[ Filed February 5, 1962] 
STATEMENT OF MATERIAL FACTS 


The material facts as to which the defendant contends there is no 
genuine issue are those facts set forth in paragraphs 1 through 15 of the 
"Stipulation of Facts" filed in this cause, and Exhibits A through G to said 
stipulation, and the facts stated in the Affidavit of Edward Duhey, including 
the attached copy of the application for reinstatement, all of which are 
incorporated herein by reference. 

In addition the deposition of the plaintiff taken Henny 1, 1962 
indicates that the following facts are undisputed: 

a. Insured mailed the letter containing his check of February 5, 

1960 in the evening of February 5, 1960. 

b. Insured left the country the moming of February 6, 1960. 

c. Plaintiff received and read the letter of February 12, 
1960 before sending it on to her husband's forwarding address. 

d. Insured never saw the letter of February 12, 1960 forwarded 
to him, with reinstatement application enclosed. 

e. Plaintiff, not the insured, sent in the check dated Payee 22, 
1960, and there was enclosed with it, of course, no reinstatement appli- 
apes WHITEFORD, HART, CARMODY & WILSON 


By /s/ Jo V. Morgan, Jr. 
Attorneys for defendant 


[Filed February 8, 1962] 
INTERROGATORIES TO DEFENDANT 


Furnish an itemized statement and/or a photostatic copy of your 
ledger card showing the amounts and dates of premium payments re- 
ceived on subject insurance policy from its beginning in 1958. 

/s/ Leon Shampain 


Attorney for the Plaintiff 
Suite 205 

1010 Vermont Ave., N.W. 
MEtropolitan 8-4768 


(Certificate of Service) 


[Filed February 13, 1962] 
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 


Plaintiff opposes Defendant's Motion for Summary Judgment and 
in support thereof, respectfully refers the Court to the Stipulation and 
Exhibits previously filed herein, as well as the Affidavit of Plaintiff 
attached hereto and made a part hereof, and further states: 

1. Defendant's previously filed Motion for Summary Judgment 
was denied by Judge McGarraghy on November, 1961, after hearing 
and taking same under advisement. The issues then and now are the 
same, and Judge McGarraghy's ruling is the law of the case. 

2. Plaintiff has requested a jury trial. Defendant's Motion for 
Summary Judgment clearly raises an issue of fact for the jury: 

a. Was there a lapse of the insurance policy? 

b. Did the course of conduct on the part of Defendant 
reasonably lead the insured to believe that any lapse would not be 
exacted; or whether a lapse, if it had occurred, had been waived by 
the Defendant? 

In the instant Motion, Defendant states that in the previous opposi- 
tion there had been only one material fact raised as an issue. This is 
not strictly in accord with the facts. When the case came on for hearing, 
Plaintiff's Counsel represented to the Court that there was more than 
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simply the issue of fact raised by her opposition, that there was the 
issue of fact as to whether or not a lapse in the policy had in fact 
occurred; but Plaintiff was merely advancing the issue recited in her 
Motion at that time for the reason that it would only take one issue of 
fact to withstand Defendant's Motion. That was true then, and it is 
true now. The facts are still the same; Defendant's Motion is still 
the same; and it is respectfully submitted that the Court must rule 
the same. : 

Defendant is most liberal in its interpretation of paragraph 6 
of the Stipulation filed previously herein. Defendant states on page 2 
of its Memorandum of Points and Authorities in support of instant 
Motion that "There is no question the policy lapsed for nonpayment of 
premiums, that being stipulated (paragraph 6)." It is beyond the scope 
of Plaintiff's apprehension how a reading of paragraph 6 can be con- 
strued to be a stipulation of lapse, said paragraph 6 merely stating that 
a certain premium payment was not paid on a certain date or within 
a certain period of time. There is no stipulation that the premium 
payment indicated was not in fact paid at some previous or subsequent 
time. | 
The Affidavit of Plaintiff attached hereto, read in conjunction 
with paragraph 4 of the Stipulation, raises an issue of fact: Was not, 
in fact, the policy paid up at the time of the purported lapse as alleged 
by Defendant? The Court will note that Plaintiff and her husband 
believed premium payments were paid in advance as per the insurance 
policy (Exhibit A attached to Stipulation: "General Provisions. . . 
Payment of Premiums.") See paragraph 5, Affidavit of Plaintiff. 

If, in fact, premium payments were payable in advance, then para- 
graph 4 of the Stipulation supports Plaintiff's view that there was no 
default. : 

Plaintiff learned for the first time on February 1, 1962, at the 
time of her deposition herein, that up to August 21, 1959 their premium 
payments were being credited retrospectively by Defendant, contrary 
to the insurance policy. ! 
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3. Assuming for the sake of argument only, that the policy had 
in fact lapsed, the course of conduct on the part of Defendant most 
assuredly led the insured to believe that any lapse would not be exacted, 
or had in fact been waived. 

On the first page of its Motion, Defendant explicitly states "That 
the insured (1) did not actually receive the letter of February 12, 1960," 
and for that reason, the insured could not rely on such letter in any 
way. 

Firstly, Plaintiff never stated that her husband did not receive 
the letter of February 12, 1960 (Exhibit D to Stipulation). She did 
state that she did mail her husband the said letter of February 12, 1960. 
In her Affidavit attached hereto she states said letter was never returned 
to her by the Post Office or by the Navy when they returned her husband's 
personal effects. It is well-established that a letter proven mailed is 
presumed to have been received by the recipient. Plaintiff has the 
benefit of that presumption. Plaintiff is further entitled to all reason- 
able inferences from the facts. 

Secondly, Plaintiff in her Affidavit states she was the authorized 
agent of her husband, and any communication to her, and her reliance 
thereon, must be imputed to her husband. 

At the very end of the said letter dated February 12, 1960 


(Exhibit D) Defendant requests a premium payment even if the re- 


instatement form is not returned. Surely, this fact alone gives rise 
to an inference that any lapse in the insurance policy would not be 
exacted, creating an issue of fact for the jury. 

4. The Stipulation filed herein states that the check dated 
February 5, 1960 was received on the business day next succeeding 
that called for by the late remittance offer (paragraph 8, Stipulation). 
Assuming for the sake of argument only, that the policy had in fact 
lapsed at the time of the late remittance offer, a question of fact arises: 
Was time of the essence in the late remittance offer? If it were not, 
then even though the policy lapsed, it would have been reinstated at the 
time of the receipt of the February 5, 1960 check. 
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It is significant that both the February 5, 1960 check and the 
February 21, 1960 check (in response to Exhibit D) were cashed by 
Defendant. 

On the basis of the foregoing, it is inconceivable that Defendant 
can seriously maintain that there is no genuine issue of face herein 
remaining. 

/s/ Leon Shampain 


Attorney for Plaintiff. 
1010 Vermont Avenue, N. W. 
Washington, D. C. | 

ME 8-4768 


POINTS AND AUTHORITIES 


1. Security National Life Insurance Co. v. Washington, 113 A2d 


749: 
"The essence of waiver of lapse for nonpayment of premium isa 
course of conduct on the part of the insurer which reasonably leads the 
insured to believe that the lapse will not be exacted. Lamar v. Aetna 
Life Ins. Co., 10 Cir., 85 F2d 141, 143, citing Globe Mutual Life Ins. 
Co. v. Wolff, 95 U.S, 326, 24L. Ed. 387. IT WAS FOR THE JURY 
to say whether a lapse, if it had occurred, had been waived by the 
insurance company." (Emphasis supplied. ) | 
2. Affidavit of Plaintiff attached hereto. 
3. Order of Judge McGarraghy, November, 1961. 
/s/ Leon Shampain | 
Attorney for Plaintiff 
(Certificate of Service) | 


[ Filed February 13, 1962] 
STATEMENT OF GENUINE ISSUE, PURSUANT 
TO LOCAL RULE 9 (h) 
Plaintiff states that the fundamental material facts as to which there 
is a genuine issue are: : 
1. Did the insurance policy lapse? | 
2. Did the course of conduct on the part of Defendant reasonably 
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lead the insured to believe that any lapse would not be exacted; or 
whether a lapse, if it had occurred, been waived by Defendant? 
3. Did insured see the letter of February 12, 1960? (Pre- 
sumption is that he did.) 
4. Was Plaintiff agent of the insured? 
/s/ Leon Shampain 


Attorney for Plaintiff 

1010 Vermont Avenue, N.W. 
Washington, D. C. 

ME 8-4768 


[Filed February 13, 1962] 


AFFIDAVIT OF PLAINTIFF 


Patricia Harl, first being duly sworn upon her oath, deposes and 
says: 

1. That she is the plaintiff herein and the widow of deceased 
insured of the policy of insurance involved herein. 

2. That her deceased husband was a Navy bandsman and that on 
the various occasions that he was required to be away from home 
she was his duly authorized agent to act in his behalf in any and all 
matters. 

3. That she has never stated that her husband did not receive 
the letter of February 12, 1960 (Ex. '"D" attached to Stipulation) since 
she could not possibly have any personal knowledge of that fact. 

4. That she did mail her husband said letter of February 12, 
1960, and it was never returned to her by the Post Office Department 
or by the Navy when they sent her husband’s personal effects. 

5. That as far as she was, and is, concerned, there was no 
lapse of the insurance policy; and if there were a lapse, she and her 
husband were led to believe by defendant that such lapse would not be 
exacted or had been waived. Her reasons are as follows: 

a. She and her husband had always believed premium payments 
were payable in advance, as per the insurance policy. (Ex. "A" 
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attached to Stipulation: "General Provisions. . . Payment of Premiums") 
She learned for the first time on February 1, 1962, at the time of her 
deposition herein, that up to August 21, 1959, their eS: payments 
were being credited retrospectively by defendant. 

b. Defendant's letter dated September 9, 1959 (Ex. "B" attached 
to Stipulation) was mailed to plaintiff's husband at a Florida address, 
although defendant had known for some time that he was living in 
Rockville, for defendant for some time had been remitting $127.78 
monthly to deceased at their Rockville home. (See paragraph 4 of 
Stipulation. ) 


c. That as agent for her husband she was led to believe by 
defendant's letter of February 12, 1960 (Ex. "D" to Stipulation) that 
there was no urgency or immediacy to the situation, and consequently 
transmitted said letter by ordinary mail. | 


d. That either shortly before or shortly after said letter of 
February 12, 1960, plaintiff received a Notice of Annual Meeting of 
defendant organization addressed "To Our Policyholders", together 


with a proxy form; said annual meeting was to take place on March 15, 
1960. 


e. That as far as she and her husband were concerned they be- 
lieved the defendant had failed to properly credit premium payments and 
that defendant was in error, but that the error would eventually straighten 
itself out. 


/s/ Patricia Harl 


Subscribed and sworn to before me this 10th day of February, 1962. 


/s/ C. D. Murphy | 
Notary Public 
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[ Filed February 21, 1962] 
ANSWERS TO INTERROGATORIES TO DEFENDANT 


Edward Duhey, Assistant Vice President and Supervisor of the Premium 
Accounting Department of defendant, on behalf of defendant says, in 
answer to the Interrogatories to Defendant: 
1. Attached hereto is a true copy of the premium account 

card of Richard David Harl relating to the policy sued 

upon in this action. 

The records of the defendant, including the above referred 

card, indicate that premiums were received and posted as 


follows: 
Date 
Premium Period Amount Payment Date Payment 
From To Received How Paid Received Posted on Card 


3/21/58 4/21/58 ($8.22 Deposit with 2/25/58 3/26/58 
application. 


4/21/58 5/21/58 Allotment 5/2/58 5/28/58 


"June 1958" stamp 
5/21/58 6/21/58 6/2/58 in month of May, 
1958. 


6/21/58 7/21/58 7/2/58 Negatively posted. 
7/21/58 8/21/58 8/4/58 

8/21/58 9/21/58 9/2/58 

9/21/58 10/21/58 10/2/58 

10/21/58 11/21/58 11/3/58 

11/21/58 12/21/58 12/1/58 

12/21/58 1/21/59 1/2/59 

1/21/59 2/21/59 2/2/59 

2/21/59 3/21/59 3/2/59 

3/21/59 4/21/59 4/2/59 

4/21/59 5/21/59 5/4/59 

5/21/59 6/21/59 6/1/59 6/24/59 
6/21/59 7/21/59 7/1/59 7/22/59 
7/21/59 8/21/59 8/3/59 8/24/59 
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8/21/59 9/21/59 $8.59 Payment 10/5/59 : 10/12/59 
9/21/59 10/21/59 11/2/59 11/5/59 
10/21/59 11/21/59 47-18 | 

11/21/59 12/21/59 $8.59 12/14/59 | 12/17/59 


3. As set forth in the Stipulation of Facts, a check for $17.18 
was received on February 8, 1960, and another check for 
$8.59 was received on February 23, 1960, both of which 
amounts have been refunded to plaintiff by a check for 
$25.77, as related in said stipulation. 

A true copy of the allotment agreement under which those 
payments indicated above as having been received by allot- 
ment were accepted by defendant is also attached hereto. 


/s/ Edward Duhey 
Subscribed and sworn to before me this 20th day of February, 1962. 


My commission expires 6/30/63. /s/ E. A. Loehl, Notary Public 
(Certificate of Service) | 
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Policies issued previously 


form Letters sent 
ACK 5/13/58 


sent 
DIST. OF COL, 001 


8.59 


Dept. 


aoc. MARZ 1958. 3+ PxNo. 2 
“ACACIA MUTUAL LIFE INSURANCE COMPANY 


: Washington 1, D.C. 


ALLormMent AGREEMENT 
Jn consideration of the Company granting the privilege, on the following terms and conditions, of paying premiums.on, 


policy 9487 at the special monthly allotment rate according to the Company's special allotment premiums 
schedule, it is 163 agreed by the undersigned : 


1. That premiums (which shall include any premium for additional benefits now or hereafter made a part of such’policy) may - 
be paid under this allotment agreement only so long as such premiums are wholly and exactly paid by United States Govern- 
ment allotment; otherwise premiums shall be paid in accordance with the schedule of premiums shown in the policy. 


2. That while premiums ate to be paid or are being paid by United States Government allotment, it will not be necessary for 
the Company to send notices of the due dates of the premiums payable on the aforesaid policy or receipts for the premiums 
thus paid. - 


. That this agreement shall be effective and binding on the Company provided: (1) that premiums on the above-numbered 
policy are or have been paid at least to the date hereof, or, if this agreement is submitted with an application for a new insur- 
ance policy, that the arfiount of at least one full monthly allotment payment on such policy has been deposited with the Com- 
pany with such application or is paid in cash at the time such policy is delivered to the insured; and (2) that the undersigned 
authorizes the United States Government, within 30 days from the date hereof or, if this agreement:is submitted with an 
application for a new insurance policy, within 60 days from the date of issue of such policy, to pay premiums on the said 
insurance policy by allotment to the Company's Home Office at Washington, D. C.; and provided further that the first 

* allotment premium payment is received by the Company at its Home Office within 120 days from the date hereof or, 
if this agreement is submitted with an application for a new insurance policy, within 120 days from the due date of the 
first premium falling due following the period covered by the initial placing premium. The acceptance of any premium 
paid by cash during the 120 days mentioned above shall not constitute a waiver by the Company of any of its rights under 
the policy with regard to any future lapse. 1 

. That the first allotment payment, if received in accordance with the terms hereof, shall be used to pay the premium for the 
premium month in which said payment is received by the Company and in case any premium due prior thereto has not been 
paid, the Company will pay such premium and the amount thereof shall be considered an indebtedness against the policy, its 
cash, loan and non-forfeiture values, and shall constitute a lien thereon. Any such lien shall bear interest, payable on the 
anniversary date of the policy, at the rate specified in the loan provision of, said policy, or, if the policy does not contain a Joan 
provision, at the rate of 5% per annum. If:not paid when due, such interest shall be added to the lien and shall become 2 
part thereof and shall bear interest at the same rate and subject to the same conditions. 


. That this agreement shall supersede and rescind any previous allotment agreement with respect to the: above policy made by 
the undersigned with the Company; and that this agreement and the privilege granted hereunder to the undersigned by the 
Company shall remain in effect until the allotment made hereunder shall be discontinued, (except for the purpose of con- 
currently making a-new allotment to pay premiums to the Company), at which time said privilege shall terminate. 


6. That this t VAs the updegsigned and any and all beneficiaries claiming an interest in the policy or its benefits. 
ity 


o GA this 29 day Lil __ 95% 
. A ) v7 


Allotter 


C 


| 


Service Serial Number. zZ x, ia A 7 Oo 


Branch of Servi 7.9 = LAV x 
The following information MUST be given: 


In order to assist the Company in maintaining contact with its Service policyholders while they are being transferred from post 
to post, please indicate in the space below some permanent address, sych as home of parents or other near! e, through which 


‘the allotter can always be reached. og ce . SG . 
B2oe a. 2 
No. ‘ 


. Street City 
y, - FA 
Name and relationship of addressee 


INSTRUCTIONS 


This form must be completed with ink. The date and place of signing must be shown. The signature ‘must be witnessed by a 
person of legal age and the address of the witness must be shown. 


Address of Witness 


ORS, wL, 
Allotment to be registered for 9 Bye Me 
F-706 EFG 4-57 Cachier 


[ Filed March 5, 1962] 


FINAL JUDGMENT 


Upon consideration of the defendant's motion for a summary 
judgment, filed February 5, 1962, and the parties having been 
heard, it is by the Court this 5th day of March, 1962, 

FINALLY ORDERED AND ADJUDGED that said motion be, 
and it is hereby granted, and that final judgment be, and it is 
hereby, entered in favor of the defendant and against the plaintiff. 

/s/ Edward M. Curran 
JUDGE 


[ Filed March 30, 1962] 
NOTICE OF APPEAL 


Notice is hereby given this 30th day of March, 1962, that 
plaintiff, Patricia Harl, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 5th day of March, 1962 in favor of defendant, Acacia 
Mutual Life Insurance Company, against said plaintiff, Patricia Harl. 


/s/ Leon Shampain 


Attorney for Plaintiff 
1010 Vermont Ave., N.W. 
Washington 5, D. C. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The Appellee contends that the Questions presented by 
this Appeal are: 


Whether the facts stipulated by the parties, contained 
in an undisputed affidavit of an assistant vice president 
of Appellee, and testified to by Appellant on her deposi- 
tion, indicate without a genuine issue: 


1. The the policy had lapsed by its terms, for non- 
payment of premiums? 


2. That Appellant’s husband, the decedent, had failed 
to accept the terms of a gratuitous offer to reinstate with- 
out having to submit evidence of insurability? 


3. That thereafter he never complied with the provisions 
of the policy with respect to reinstatement, never sub- 
mitting evidence of reinsurability as required by the policy? 


4. That Appellee did nothing to estop itself from de- 
fending Appellant’s suit on the policy on the ground of 
lapse, nor has it waived the lapse? 
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IN THE 


United States Court of Appeals 


For tHe Distzicr or Cotumpra Crecorr 
No. 17,015 


Parricra Hart, Appellant, 
v. 


Acacta Murvat Lire Insurance Company, Appellee, 


Sk sal pat hor che parson mage 
‘or the District of Columbia 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 


Appellant concedes that this Honorable Court has juris- 
diction of this appeal and that the District Court had 
jurisdiction of the cause below. 


COUNTERSTATEMENT OF THE CASE 
1. Procedure 

On April 15, 1960, suit was filed by Appellant, Patricia 
Harl, against Appellee, Acacia Mutual Life Insurance Com- 
pany, on its policy No. 948765, being a policy issued on the 
life of appellant’s late husband Richard David Harl, who 
died February 25, 1960. Appellee answered alleging that 
the said policy had lapsed (J.A. 4-5). 
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After answering several interrogatories propounded by 
Appellant (J.A. 5-6) to the effect that there were no divi- 
dends and interest accumulated to the credit of the said 
policy either on December 21, 1959 or on February 25, 
1960 (J.A. 5-6), the parties entered into an elaborate and 
comprehensive stipulation of facts, including seven exhibits, 
among them a true copy of the policy (J.A. 7 -33). Appellee 
then moved for a summary judgment (J.A. 34) accompanied 
by an affidavit of its assistant vice president Duhey, to 
which another exhibit, a copy of the reinstatement appli- 
cation was attached (J.-A. 34.87). This motion was op- 
posed (J.A. 38-39) and denied by the District Court (Mc- 
Garragby, J.) (J.A. 39). 


Appellee then took the deposition of Appellant (J.A. 
40-46) and moved for summary judgment (J.A. 46-47). 
Appellant opposed (J.A. 48-51) and filed an affidavit (J.A. 
52-53) and Appellee answered in detail an interrogatory 
respecting the receipt of premiums on the policy (J.A. 54 


55). The District Court (Curran, J.) granted the motion 
and entered final judgment in favor of Appellee (J.A. 58). 
Appellant filed a timely notice of appeal (J.A. 58). 


2. The Facts 


The facts are undisputed on the record. Most of the 
facts are set forth in the Stipulation of Facts filed Oc- 
tober 18, 1961 (J.A. 7-33), and were agreed to be true as 
follows: 


“1. Plaintiff Patricia Harl is the widow of Richard 
David Harl, hereinafter referred to as decedent, who 
was killed in a mid-air aircraft collision near Rio 
de Janeiro, Brazil on February 25, 1960. 


“9 In February, 1958 plaintiff and decedent ob- 
tained a mortgage loan of $14,000.00 from defendant 
Acacia Mutual Life Insurance Company secured on 
property located in Forrest Heights, Maryland. 
Monthly payments on the mortgage were to be $125.50, 
and in connection with, or shortly after this trans- 
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action, on March 21, 1958, defendant issued its Policy 
No. 948765 to decedent, being a $2500 Insurance on the 
Life Paid-Up at Age 90 plan, with a mortgage re- 
tirement agreement which provided decreasing term 
insurance protection over a 20-year period. A true 
copy of the policy is attached hereto as Exhibit A 
and initialed by counsel. The initial mortgage re- 
tirement coverage was $12,000.00. At the end of the 
first policy year, this portion of the policy was re- 
duced to $11,640.00. Decedent, who was through the 
date of his death a U.S. Navy Bandsman, author- 
ized an allotment from his pay in the sum of $136.00 
per month. Of this $127.78 was applied towards the 
mortgage note, taxes and fire insurance, and the re- 
maining $9.22 to pay the life insurance premium. 


“3. In May 1959, plaintiff and decedent sold the 
mortgaged property, and the mortgage loan was paid 
off in full. The full allotment, however, continued 
to be received by defendant during the months of 
May, June, July and August, 1959. Decedent dis- 
continued the allotment as of the end of July, 


1959, and notice to that effect from the U.S. Navy 
was received by defendant in August 1959. 


“4, On May 15, June 24, July 22 and August 21, 
1959 defendant sent decedent at his request, made 
May 15, 1959, the sum of $127.78 on each such 
date. After the last such sum was refunded to 
decedent, premiums had been paid on the policy to 
August 21, 1959. 


“5. Defendant on September 9, 1959 wrote de- 
cedent requesting him to make his premium pay- 
ments to it in cash, a copy of which letter is 
attached as Exhibit B and initialed by counsel. 
Pavments due August 21, September 21, October 21, 
and November 21, 1959 were paid directly in cash at 
the rate of $8.59 each. 


“<6, The premium payment due December 21, 1959 
was not paid when due, and was not paid within 
the 31-day grace period provided in the policy. 


“7, Defendant sent decedent a late remittance 
offer, a copy of which is attached as Exhibit C 
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and initialed by counsel. No payment was re- 
eaived by defendant on or before Friday, February 5, 
1960. 


“8 Monday morning, February 8, 1960, defend- 
ant received in the mail, in an envelope post- 
marked ‘Washington, D. C., 12 M Feb. 6, 1960’, 
a copy of which envelope is attached as Exhibit F 
and initialed by counsel, a check dated February 5, 
1960 in the sum of $17.18, equal to two monthly pre- 
miums, representing payment of the December 21, 
1959 premium, and the January 21, 1960 premium. 
This check was cashed by defendant. 


“9, Defendant on February 12, 1960 wrote decedent, 
a copy of which letter is attached hereto as Exhibit D 
and initialed by counsel. An application for rein- 
statement was enclosed. 


«40, February 21, 1960 was a Sunday. February 22, 
1960 was a Monday, Washington’s Birthday, a legal 
holiday in the District of Columbia, and which date the 
offices of defendant were not open for business. 


“11, Defendant received on additional monthly pay- 
ment of $8.59 on Tuesday, February 23, 1960. This 
payment had been sent in by plaintiff, and was _re- 
ceived in an envelope postmarked ‘Washington, D.C. 
Feb. 22, 9 PM, 1960’, attached as Exhibit G. This 
check was cashed by defendant. No application for 
reinstatement accompanied this check. 


“19, At no time did the policy have any cash value 
or dividend accumulation to keep the policy auto- 
matically in force. 


‘43, Defendant on March 1, 1960 mailed plaintiff a 
letter, a true copy of which is attached as Exhibit E 
and initialed by counsel, and enclosed a check for 
$27.77 to the order of plaintiff. This check has been 
retained by plaintiff, but has not been cashed. 


‘14, If plaintiff has a right to any recovery at all 
from defendant, it would be in the sum of $14,140.00, 
with interest from February 25, 1960.’ 
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Seven exhibits were attached to and made a part of 
the stipulation, as is indicated in the above-quoted para- 
graphs. 

Exhibit A (J.A. 10-26)—The policy, in its complete text, 
including copy of application, in which decedent stated 
he was ‘‘a musician in U.S. Navy no aviation activities 
involved,’ and in two other places indicated no aviation 
was involved in his duties. Among the General Provi- 
sions of the policy were the following: 


*“Grace Periods 


A grace period of 31 days will be allowed for the pay- 
ment of any premium subsequent to the first, dur- 
ing which time the unpaid premium shall be considered 
an indebtedness to the Company and the policy will 
remain in full force. 


“‘ Reinstatement 
This policy, if lapsed and if not surrendered for its 


cash value, may be reinstated at any time upon pres- 
entation to the Company’s Home Office of evidence of 
insurability satisfactory to the Company and the pay- 
ment of overdue premiums with interest at the rate of 
five per centum per annum from their respective due 
dates. In the event of reinstatement, any indebtedness 
against the policy at the date of lapse, with interest 
thereon, shall be reinstated, or at the option of the 
insured may be paid in cash.’’ 


Exhibit B (J.A. 27-28)—Letter of September 9, 1959 
concerning making payments directly, after Navy allot- 
ment had terminated. 

Exhibit C (J.A. 29)—Late Remittance Offer containing 
the condition ‘‘Proviep Ir Is Recerven In Our Orrice On 
Or Berors Fes. 5, 1960,”’ which also stated it did not ex- 
tend the grace period, nor apply to future premiums, nor 
require future similar offers. 

Exhibit D (J.A. 30)—Letter of September 12, 1960 in- 
forming Mr. Harl that the payment had not been received 
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within the Late Remittance Offer Period, and requiring 
completion of an enclosed reinstatement application, and 
suggesting an ‘‘additional deposit of $8.59’? if the rein- 
statement application is not received by February 21, 1960, 
when another monthly premium would be due. 


Exhibit E (J.A. 31-32)—Letter of March 1, 1960 to Ap- 
pellant, returning the deposits for premiums and inform- 
ing her why the policy had not been reinstated. 


Exhibit F (J.A. 33)—Envelope in which check and Late 
Remittance Offer was mailed to Appellee, and received by 
it on February 8, 1960. 


Exhibit G (J.A. 33)—Envelope in which check for $8.50 
was received by Appellee on February 23, 1960. 


A copy of the Application for Reinstatement sent with 
the letter of February 12, 1960 (Exhibit D) was attached 
to and identified by affidavit of Edward Duhey, Assistant 
Vice President of Appellee (J.A. 3437), which among 


other things asked whether or not aerial flights were con- 
templated, other than as a passenger on a commercial air- 
line, as well as questions as to health, occupation, duties, 
military deferment, and experience with respect to other 
applications. 


The Appellant on her deposition (J.A. 40-46) testified : 


a. Insured did not receive the letter of February 12, 1960 
(Exhibit D) (J.A. 43-44). 


b. Insured did not act in reliance on said letter in any 
way (J.A. 43-45). 


c. Insured, despite the requirement in the Late Remit- 
tance Offer that it be received on or before February 5, 
1960, did not mail it and the enclosed check until the even- 
ing of February 5, 1960 (J.A. 44-46). 


a. Insured left Andrews Airforce Base by air for Trini- 
dad, B.W.I. on February 6, 1960, between 9 and 11 a.m., 
arriving there early the next morning (J.A. 42). 
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e. Insured did not send in the payment received by 
Appellee on February 23, 1960, but Appellant signed a 
check and sent it in without the evidence of insurability 
required by the application for reinstatement (J.A. 43, 
45). 


SUMMARY OF ARGUMENT 


There are no genuine issues as to material facts. Most 
facts were stipulated, and the remaining facts are proved 
by uncontested affidavits, or taken from the deposition of 
the Appellant. These facts show without dispute that the 
premium due December 21, 1959 was not paid when due 
or within the 31-day grace period, that a gratuitous offer 
to reinstate the policy without requiring evidence of in- 
surability was not accepted by the insured within the time 
limit set forth in that offer, and that neither the insured 
or Appellant ever complied with the requirement of the 
policy that evidence of insurability be submitted. The 
policy clearly lapsed and was not reinstated. 


Nor is there any evidence from which a genuine issue can 
be raised as to whether the Appellee either waived the 
lapse or has estopped itself from defending this suit on 
the ground of lapse. Retention of late premium pay- 
ments pending completion of the other requirement for 
reinstatement is not evidence of a waiver, nor has Appel- 
lee done anything else which could be so construed. 


There is no showing that insured relied upon any action 
of Appellee to his detriment. The fact remains that the 
policy lapsed and was not reinstated. 


The District Court did not err in entering judgment 
for the defendant. 
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ARGUMENT 
I. There Are No Genuine Issues as to Material Facts 


Most of the facts are stipulated, as indicated in the 
statement of the case, a few more are taken from the 
testimony of Appellant herself, on deposition and one 
further document, the form of the reinstatement applica- 
tion was proven without dispute by the affidavit of an 
officer of Appellee? It is submitted by Appellee that on 
these admitted facts there is no doubt the policy lapsed, 
was not reinstated, and that there is no waiver nor estop- 
pel which would bar the defense. ‘‘The existence of an 
important, difficult, or complicated question of law, where 
there is no genuine issue of material fact, is not a bar 
to a summary judgment. Resolution of the legal issues is 
for the court, and will not be rendered easier by going 
through the futile motions of a trial when there is no issue 
of fact to be tried,”? 6 Moore’s Federal Practice (2d Ed) 
2166-7. See Brantley v. Skeens, 105 U.S. App. D.C. 246, 
266 F. 2d 447 (1959); Jeffress v. Weitzman, 95 U.S. App. 
D.C. 261, 221 F. 2d 542 (1955) ; Feldman v. Miller, 95 U.S. 
App. D.C. 146, 220 F. 2d 826 (1955); Fox v. Johnson & 
Wimsatt, 75 U.S. App. D.C. 211, 127 F. 2d 729 (1942); 
Fletcher v. Krise, 73 App. D.C. 266, 120 F. 2d 809 (1941) ; 
Fletcher v. Evening Star Newspaper Co., 72 App. D.C. 
303, 114 F. 2d 582 (1940); Palmer v. Chamberlin, 191 F. 
24 532 (C.A. 5th, 1951); Morr v. United States, 243 F. 2d 
913 (C.A. 6th, 1957); Lewis v. Quality Coal Corp., 243 F. 
2a 769 (C.A. 7th, 1957) ; Bruce Constr. Corp. v. U. 8. for 
use of Westinghouse Electric Supply Co., 242 F. 2d 873 
(C.A. 5th, 1957); Chamber & Co. v. Equitable Life Assur. 
Soc., 224 F.2d 338 (C.A. 5th, 1955); Barron & Holtzoff, 
Federal Practice and Procedure, (Wright Ed.) § 1234. 


1Since Appellant had mailed the original enclosed form off to insured 
(J.A. 45) it was not available to include in the stipulation, but was shown 
by other means, 
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Il. The Policy Lapsed 


As Appellant apparently concedes in her brief, page 9, 
it was stipulated that the ‘‘premium payment due Decem- 
ber 21, 1959 was not paid when due, and was not paid 
within the 31-day grace period provided in the policy.’ 
Stipulation, par. 6 (J.A. 8). A reading of the grace period 
provision, set forth in the statement of the case above, 
and found in Exhibit A to the stipulation (J.A. 13) and 
the immediate preceding section which provides that ‘‘Fail- 
ure to pay any premium when due shall cause this policy 
immediately to become void,’’ indicates that after the ex- 
piration of 31 days from December 21, 1959 the policy was 
void and had lapsed. 


There is nothing in the record to suggest that anything 
was done by insured during that 31-day period to prevent 
the lapse, nor does Appellant so contend in its brief, but 
rather that there was a reinstatement, or that Appellee 
was estopped or had waived the lapse. These arguments 
are discussed, infra, but suffice it to say, there is no issue 
whatsoever that the policy lapsed as of midnight of the 
Qist day of January, 1960. See Home Beneficial Ass’n. v. 
Lomaz, 55 App. D.C. 216, 4 F. 2d 292 (1925). 


Ill. The Policy Was Never Reinstated 


The policy provides, Exhibit A (J.A. 13), that if it 
lapses it may be reinstated by doing two things, to wit: 
(1) ‘‘presentation to the Company’s Home Office of evi- 
dence of insurability satisfactory to the Company’? and 
(2) ‘‘the payment of overdue premiums with interest at 
the rate of five percent per annum from their respective 
due dates.’’ There is no issue of fact whatsoever that re- 
quirement (1) was never complied with. 


Appellee sent to insured a form for reinstatement, with 
its letter of February 12, 1960, Stipulation, par. 9 (J.A. 
8), which was in the form attached to Mr. Duhey’s Affi- 
davit (J.A. 37), and contained questions on his health, 
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occupation, duties, experience with other insurance com- 
panies, intentions as to the taking of aerial flights other 
than on a commercial airline. 


An authority to obtain information from hospitals, 
doctors or other persons who treated the applicant indi- 
cates that the Company may very well require additional 
facts from those sources. 


The original payment of premiums after the lapse was 
in response to a Late Remittance Offer, (Exhibit C., J.A. 
29), which is discussed below, and which would have waived 
requirement (1) above, provided it had been received on 
or before February 5, 1960. However, it was not, Stipu- 
lation, paras. 7 and 8 (J.A. 8). Having received the over- 
due payment after the expiration of the offer, Appellee 
sent insured the necessary form to provide the evidence 
of insurability required, with its letter of February 12, 
1960 (Stipulation, para. 9, Exhibit D, Affidavit of Duhey, 
and attached form, J.A. 8, 30, 35-37), clearly stating that 


it would hold the deposit until the requirements for rein- 
statement were complied with. The ‘‘P.S.’? referred to 
by Appellant in her prief, page 12, also indicates the pend- 
ing nature of the matter, for unless reinstatement require- 
ment (1), evidence of insurability was received prior to 
February 21, 1960, requirement (2) would no longer be 
complied with. 


These undisputed facts differentiate the instant case 
from the authorities cited by Appellant in support of her 
claim that retention of the deposits until all the require- 
ments were met would waive the requirement for insura-, 
bility. In Provident Life Ins. Co. v. Grant, 31 A. 2d 885 
(Mun. App. D.C. 1943) there were conflicting reinstate- 
ment provisions in the industrial policy, the payment was 
entered in the receipt book, without qualification, and the 
insured was not informed that there were any further 
requirements, and the company had a right to reinstate 
without further proof. In National Benefit Association v. 
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Elzie, 35 App. D.C. 294 (1910) likewise, the company un- 
conditionally accepted the payment, had a right to waive 
the request of an examination, and never told the insured 
anything else was required of him. Eureka Life Ins. Co. 
vy. Hawkins, 39 App. D.C. 329 (1912) is a similar case, plus 
the fact the industrial insurance company sent around 
it collector for seven months without asking for a health 
certificate. 


Trust Co. v. Bond, 16 App. D.C. 579 (1900) is a case 
much like Eurekc. There, although the company in- 
formed insured his policy had lapsed, and requested both 
payment of premiums and a satisfactory certificate of 
health, it continued to accept late payments for almost a 
year, and treated the policy as in fact reinstated by threat- 
ening to sue the insured for the arrearage in premiums, 
16 App. D.C. at 587-8. 


Hartford Life & Annuity Ins. Co. v. Unsell, 144 U.S. 439 
(1892) on appeal from Nebraska does not seem to be in 


point. There no motion for directed verdict was made 
and Appellant was precluded from raising the submission 
of the case to the jury as error. 


The instant case, on the otherhand, wherein, except for 
a limited offer to reinstate on or before February 5, 1960 
which was not accepted, Appellee maintained its position 
that both requirements, payment of premiums and evi- 
dence of insurability would be required, is much more like 
the later case of Capital City Life Insurance Co. v. Saun- 
ders, 65 A. 2d 588 (Mun. App. D.C. 1949) where the re- 
ceipt given for a late payment clearly indicated no inten- 
tion to waive the requirement of good health. 


The great weight of authority is that where both pay- 
ment of arrearage and proof of insurability are a pre- 
requisite, the insurer may hold the late payment and re- 
quest compliance with the remaining condition without 
reinstating the policy. 


12 


Gould v. Equitable Life Assur. Soc., 231 N.Y. 208, 
131 N.E. 892 (1921). 

Clifton v. Mutual Life Ins. Co., 168 N.C. 499, 84 S.E. 
817 (1915). 

Rogers v. Columbia Nat’l. Life Ins. Co., 204 Towa 804, 
213 N.W. 757 (1927). 

Nelson v. Mutual Life Ins, Co., 58 Mont. 153, 190 Pac. 
927 (1920). 

Atlantic Life Ins. Co. v. Bender, 146 Va. 312, 131 S.E. 
806 (1926) : 


Equitable Life Assur. Co. v. Pettid, 40 Ariz. 239, 11 
P. 2d 833 (1932). 
Peters v. Colonial Ins. Co., 128 Pa. Super. 21, 193 Atl. 
460 (1937). 

Broughton v. Equitable Life Ins. Co., 71 F, 2d 821 
(C.A. 5th, 1934). 

Davis v. New York Life Ins. Co., 47 F. 2d 1051 (C.A. 
8th, 1931). 

Exchange Trust Co. v. Capitol Life Ins. Co., 49 F. 2d 
133 (C.A. 10th, 1931). 

Lanier v. New York Life Ins. Co., 88 F. 2d 196 (C.A. 
5th 1937) cert. denied 301 U.S. 693 (1937). 


In the Gould opinion, the Court of Appeals of New York 
said, 131 N.E. at 894: 


“Tt is said that the company waived this provision 
by keeping the $99.92. This was the most natural 
thing to do and not in any way inconsistent with its 
demand for the health certificate. As stated, the 
policy would be restored upon the health certificate and 
the payment of the premium. The premium was paid, 
and it was quite natural to suppose that upon being 
notified the insured would immediately send back the 
health certificate. The keeping of the money was in 
anticipation of its receipt. It could hardly be expected 
that the insurance company would send back the check 
and ask the insured to return it together with his 
health certificate. It would be more reasonable in the 
ordinary course of business to suppose that the com- 
pany would keep the check and await the coming of 
the health certificate. We find nothing in the action 
of the defendant to constitute waiver or from which 
any inference of waiver can be drawn.” 
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The Supreme Court of North Carolina echoed such a 
holding in the Clifton case, saying, 84 8.E. at 818: 


“The defendant had the right to receive the premi- 
um and hold it, awaiting the return of the health 
certificate. That not being forthcoming, the defend- 
ant properly returned the premium after the death of 
the insured. Receiving the premium under such cir- 
cumstances is no evidence of a waiver.”’ 


In Nelson v. Mutual Life Ins. Co., supra, as in the in- 
stant case, a letter from the company reminded the .in- 
sured that if he did not submit the required evidence of 
insurability before the next premium would have become 
due he would have to send another premium. This state- 
ment, like the ‘‘P.S.’? on the letter of February 12, 1960 in 
this appeal (Exhibit D, J.A. 30) clearly shows the in- 
sistance on compliance with both requirements for rein- 
statement. It is the antithesis of a waiver. 


In Rogers v. Columbia Nat’! Life Ins, Co., supra, the 


letter to the insured stating that a reinstatement applica- 
tion must be submitted also, never reached the insured be- 
fore he died, as it may very well not have in this case, yet 
there was no waiver, because the company did not uncondi- 
tionally accept the premium, but, as the above cases hold, 
merely held it pending compliance with all the conditions 
of reinstatement. 


The Late Remittance Offer, Exhibit C (J.A. 29), was not 
accepted by insured, and lapsed. It clearly stated that 
the then overdue premium must be received in Appellee’s 
Office on or before February 5, 1960, yet insured did not 
mail it until the evening of the 5th (J.A. 44-45), too late to 
be received at Appellee’s office on the 5th, and it was stipu- 
lated that Appellee did not receive the payment on or be- 
fore the 5th, but rather on the 8th, Stipulation, paras. 7 
and 8 (J.A. 8). The fact the offer stated payment must be 
received by February 5, 1960, im the office differentiates 
this case from Friedman v. Group Hospitalization, 95 U.S. 
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App. D.C. 147, 220 F. 2d 827 (1955) where no such require- 
ments as to receipt in the office was present. There also, 
the check was mailed several days before the end of the 
grace period of one calendar month. Here the grace 
period had expired, and Appellee made an offer more fav- 
orable than the policy requirements for reinstatement, but 
only upon condition the overdue payment was received by 
a stated time. Under these circumstances, the insured 
must comply with the stated conidtion or there is no rein- 
statement, Perkins v. Philadelphia Life Ins. Co., 93 S.C. 
88, 76 S.E. 29 (1912). 


IV. There Was No Waiver of the Lapse by Appellee 


As has been discussed above, retention of the overdue 
premiums until the completion of all requirements of the 
policy for reinstatement is not a waiver of a lapse. Gould 
v. Equitable Life Assur. Soc., supra, 231 N.Y. 208, 131 
NE. 892 (1921) and the other cases cited supra. Nor is 
an offer to reinstate without evidence of insurability if not 
complied with within its time limit, also discussed, supra, 
Perkins v. Philadelphia Life Ins. Co., 93 S.C. 88, 76 S.E. 
29 (1912). Nor were there any other bases upon which 
Appellee could be held to have waived the breach. 


The statement on pages 14 and 15 of Appellant’s brief 
that there was a history of acceptance of late payments 
from April 21, 1958 on is not borne out by the answers to 
interrogatories cited thereto (J.A. 54-55). Except for 
two payments, all were received within the 31-day grace 
period, and those two were received within the same time 
allowed by the Late Remittance Offer (Exhibit C, J.A. 29). 
In any event, insured could not have been misled when he 
received the said Late Remittance Offer, and was clearly 
told his policy had lapsed, as indeed it had from its terms 
(J.A. 13). 


Nor can there be any reliance placed by Appellant on 
the fact the letter of September 9, 1959 sent insured when 
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his Navy allotment ceased, was sent to a Florida address 
rather than to his local address. Insured had given this 
address as one through which mail would always reach him 
(J.A. 57). In any event, he obviously received it, since he 
started paying the new rate directly to the Appellee (J.A. 
55). There can be no waiver found here. 


Nor can Appellant complain that the Navy allotment 
paid the policy only through August 21, 1959. Insured, 
not Appellee, discontinued the allotment as of the end of 
July, 1959, Stipulation par. 3 (J.A. 7) and all sums sent 
insured by Appellee were at his request. Ibid par. 4 (J.A. 
7). Again, in any event, after receiving the Late Remit- 
tance Offer, Exhibit C (J.A. 29), insured could not have 
been misled as to what was due. 


Even if one ignores cases like Globe Mutual Life Ins. 
Co. v. Wolff, 95 U.S. 326 (1877) and Goldheim v. Connecti- 
cut Mut. Life Ins. Co., 172 F. Supp. 195 (D.D.C. 1959) 
aff’d. 107 U.S. App. D.C. 94, 274 F. 2d 752 (1960), that 
equate waiver and estoppel, and accept Appellant’s defini- 
tion of waiver found on page 15 of her brief, there is no 
evidence of any ‘“‘course of conduct on the part of the 
insurer which reasonably leads the insured to believe that 
‘the lapse will not be exacted’ ’’. 


V. There Is No Estoppel to Claim a Lapse 


It would serve no purpose to repeat what has hereto- 
fore been stated as to a claim of waiver. There has been 
no action in reliance of any act of the Appellee to the 
detriment of insured; there can be no estoppel here, Gold- 
heim v. Connecticut Mut. Life Ins. Co., swpra, 172 F. 
Supp. 195 (D-D.C. 1959), affd. 107 U.S. App. D.C. 94, 274 
F. 2d 752 (1960); Globe Mutual Life Ins. Co. v. Wolf, 
supra, 95 U.S. 326 1877). 


The uncontroverted facts are that insured did not pay 
the premium when due, nor within the grace period. He 
ignored an offer to reinstate without evidence of insura- 
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bility until too late to accept it within its time limit. He 
either received the letter of February 12, 1960, Exhibit D 
(J.A. 30) or he did not. It is immaterial which. If he did 
not receive it, it could not have caused him to act in 
reliance on it. If he did receive it, it told him he had sent 
the premium in too late and that the Appellee insisted on 
compliance with both conditions of reinstatement, which 
they had a right to do. There is not ground for a finding 
of estoppel here. 


VI. It Is Immaterial Whether Appellant Was Insured’s Agent 


Appellant seeks to raise an issue of fact as to whether 
she was insured’s agent. If we assume for the sake of 
argument she was, although this may be very doubtful, it 
avails her naught. The two salient facts remain. Neither 
insured nor Appellant paid the overdue premium within 
the time set forth in the Late Remittance Offer, nor after 
that had expired by its own terms, submitted evidence of 
insurability as required by the policy. 


CONCLUSION 


Unfortunately, insured let his policy lapse. He also 
failed to accept a gratuitous offer of Appellee to reinstate 
by paying the overdue premium on or before February 5, 
1960. He never complied with the provisions of the policy 
as to reinstate it. Appellee never misled him, nor have 
they waived their rights. 


The judgment of the District Court is proper and should 
be affirmed. 


Respectfully submitted, 
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